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Why does dead man 
need real estate agent? 


After two years of running into dead ends, 
investigators thought the trail was cold. But it 
took only one easy search using SmartLinx™ on 
the LexisNexis™ total research system to turn 
up a surprising fact — the deceased is currently 
, living in Hawaii. The SmartLinx feature is the 

fastest way to search LexisNexis public records 

— all 1.9 billion of them. Your research may 
start with our cases and codes, but only 


LexisNexis also helps you turn up addresses, 


, aliases, assets — even business ownership — by 

ee r searching from a single source. When you need 


to dig deeper, use the LexisNexis total research 
system — It’s how you know. 
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Do Justice 

A. Graham Allen’s excellent ar- 
ticle, “Logic and the Law: When 
Their Paths Diverge” (July/August) 
presents some good reasons why we 
should be ashamed of our legal pro- 
fession and why President 
Aronovitz’s Dignity in Law cam- 
paign will fail. 

A judicial system should do jus- 
tice. It should not matter whether 
a fax arrived after 5 p.m. or whether 
an answer in a pleading was spe- 
cific enough. Why should a client 
lose his right to justice because his 
lawyer misstepped in a dance in- 
vented by lawyers for lawyers? 

The reason writers have ridiculed 
lawyers for hundreds of years is that 
this game of legal procedures they 
have dreamed up benefits only the 
craftiest of the lawyers, not the cli- 
ents. 

The entire Rules of Civil Proce- 
dure should be replaced with two 
words, “Do justice.” 

Mark WarDA 
Clearwater 


Letters 


Effect of 
Prejudgment Interest 

In commenting on Jorge Lopez’s 
article published in March and Judge 
Herring’s responding article in July/ 
August, I offer two points: First, the 
rationale for the imposition of pre- 
judgment interest is less important 
than the effect of prejudgment in- 
terest on the behavior of defendants, 
and, second, arguing over whether to 
compound interest eschews the 
court’s subordination to the com- 
mand of the legislature in our sys- 
tem of government. 

The rationale for the imposition 
of prejudgment interest affords only 
a justification for the rule. It is not 
the talisman of the policy. The ef- 
fect of a rule of law upon the shape 
of society should be the justification 
of the rule. Our common law tradi- 
tion teaches us to look to prior deci- 
sions. That system affords our soci- 
ety continuity while permitting 
individuals liberty to meet chang- 


Letters continued on page 8 


Oath of Admission to The Florida Bar 


“| do solemnly swear: 
tion of the State of Florida; 


ers; 


ment of fact or law; 


The general principles which should ever control the !awyer in the 
practice of the legal profession are clearly set forth in the following 
oath of admission to the Bar, which the lawyer is sworn on admission to 
obey and for the willful violation to which disbarment may be had. 


“| will support the Constitution of the United States and the Constitu- 
“| will maintain the respect due to courts of justice and judicial offic- 


“| will not counsel or maintain any suit or proceedings which shall 
appear to me to be unjust, nor any defense except such as | believe to 
be honestly debatable under the law of the land; 

“| will employ for the purpose of maintaining the causes confided to 
me such means only as are consistent with truth and honor, and will 
never seek to mislead the judge or jury by any artifice or false state- 


“| will maintain the confidence and preserve inviolate the secrets of 
my clients, and will accept no compensation in connection with their 
business except from them or with their knowledge and approval; 

“| will abstain from all offensive personality and advance no fact preju- 
dicial to the honor or reputation of a party or witness, unless required 
by the justice of the cause with which | am charged; 

“| will never reject, from any consideration personal to myself, the 
cause of the defenseless or oppressed, or delay anyone’s cause for 
lucre or malice. So help me God.” 
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JUDGMENT LIENS 


RECENT LEGISLATION NOW REQUIRES 
JUDGMENT LIENS TO BE FILED WITH THE 
DIVISION OF CORPORATIONS 


Effective October 1, 2001 Judgment Liens will be filed with the Division 


of Corporations. Writs of Execution are no longer docketed with the Sheriff's 


Office. 


Previously recorded Judgment Liens must be refiled with 
the Department of State prior to October 1, 2003 or the 
lien will become ineffective leaving your client unprotected. 


Empire will handle the completion of necessary forms and the filing of 
your Judgment Lien for a low introductory fee of $15.00 plus costs. 
We offer discount fees on volume filings on previously recorded Judgment 
Liens. Call our office for details. 


PROTECT YOUR CLIENT'S INTEREST BY 
CALLING EMPIRE TODAY 


| 1-800-432-3028 


THE FIRST SERVICE COMPANY TO OFFER CORPORATE 
FILING SERVICES CAN NOW FILE YOUR JUDGMENT LIEN 
WITH THE DIVISION OF CORPORATIONS. IT'S SIMPLE, CALL 
FOR DETAILS. 


9444-N.W:-7 PLACE * MIAMI, FL 33127 * FAX (305) 633-9696 www. corporatekits.com 
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udges, all too often, are mis- 

understood. More times than 

not they toil in solitude, si- 

lently wrestle with difficult 
decisions, quietly seek truth and 
fairness in their courtrooms, and re- 
ceive no fanfare. 

In 1976, U.S. Senators Lawton 
Chiles and Robert Stone recom- 
mended Sidney Aronovitz to Presi- 
dent Gerald Ford to become a United 
States District Court Judge for the 
Southern District of Florida. My fa- 
ther was a Key West native, a highly 
regarded local Miami general corpo- 
rate practitioner, 
and an active com- 
munity leader. It 
took President 
Ford two long 
years to make the 
appointment. My 
father made 
President Ford, 
the U.S. Senate, 
his family, and his 
community proud 
by his dedication 
to judging. 

He was a com- 
passionate man, a 


President's Page 


Judge Sidney M. Aronovitz 4 ’ 
(1920-1997), U.S. District Court were grueling, especially 
legal scholar, and Judge, Southern District of Florida. when a literal mountain of 


A Tribute to Judges 


poorly prepared lawyers 
= were never the subject of 
| his conversations. His 
pride in his judicial col- 
leagues was noteworthy. I 
see in the eyes of Florida’s 
judges the same pride. 
Four-month multi-de- 
fendant criminal trials 
with a sequestered jury 


was fair to every- 
one who entered his courtroom —at- 
torney, litigant, witness, or a person 
being sentenced. He truly loved be- 
ing a judge, including the chal- 
lenges, the demands, and the results 
achieved in completing a task well. 
Most judges exhibit the same quali- 
ties and the same judicial goals. 
During his 22 years on the bench, 
he brought home a stuffed briefcase 
six days a week and would labor 
over complex cases and difficult 
criminal sentencing issues. He 
would only speak of the outstand- 
ing, well-prepared, articulate attor- 
neys who came before him. The 


heavily footnoted briefs 

from his other pending cases 
awaited his attention. Receiving U.S. 
Marshal Service protection 24 hours 
a day—and even moving from Mi- 
ami to North Carolina once for 
safety reasons—was a part of his job. 
I asked his dear friend and “book- 
end” on the Southern District bench, 
always-admired Senior U.S. District 
Court Judge William Hoeveler: 
“What does being a judge mean to 
you?” He responded, “I love the law 
and all of the collateral require- 
ments that go with it.... Being a 
judge is hard work, long hours, and 
attention to the rights of the parties. 
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It involves cases in which we have 
to make difficult decisions, often in 
situations where you find it difficult, 
but necessary, to rule. All in all, 
however, I go home satisfied with 
my effort to seek the truth.” 

I then wanted to know of Judge 
Hoeveler: “What is the biggest 
misperception people have about 
being a judge?” He said, “The aver- 
age citizen thinks that we get cases 
assigned and then we go off to try 
cases before a jury, and that is the 
end of it. The citizen who serves as 
a juror comes to realize what work 
there is in connection with the case.” 

When my father was in failing 
health, I sat by his side while he was 
being admitted in a Miami hospital 
emergency room. Behind the admis- 
sions clerk we saw a news bulletin 
on CNN advising that Panamanian 
General Manuel Noriega was being 
transported to Miami to stand trial 
before Judge William Hoeveler. 
With difficulty breathing, he turned 
to me and said, “Bill will do a great 
job on that case.” 

The outgoing president of the 
Florida Council of County Court 
Judges and newly appointed Palm 
Beach Circuit Court Judge Jeffrey 
J. Colbath is representative of dedi- 
cated judges of Florida and truly is 
proud to be called “judge.” He re- 
sponded to the same questions by 
stating that being a judge means 
“that you bear hopes, expectations, 
and sometimes dreams of the liti- 
gants that come before you... . Be- 
ing a judge means not only having 
to do your best to do the right and 
proper thing, but also leaving all 
parties with the sense that you ar- 
rived at your decision after carefully 
considering and weighing their in- 
dividual points of view.” 

When asked about some common 
misperceptions that laypeople may 
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have about judges, Judge Colbath 
stated, “Laypeople think that a 
judge can summarily reach out and 
solve the problems that a litigant 
brings before him or her; that judges 
are not constrained by rules of pro- 
cedure, concerns of due process, or 
conscribed by the law. The failure to 
meet this false expectation can lead 
to disappointment and distrust.” 
Former U.S. Attorney General 
Judge Griffin Bell, at a judicial con- 
ference, commented on being a judge 
and in his inimitable Georgia accent 
said, “I know we can all do better 


and that things are not what we 
would all like them to be, but let me 
say that the improvements during 
my near half century at the bar have 
been enormous. We are far more re- 
spectful of people’s rights, judges and 
lawyers are better trained... . 
Simple fairness and justice are far 
more prevalent.” 

As a trial lawyer, I have had the 
opportunity to closely observe hun- 
dreds of judges on the bench. I have 
seen on the faces of judges dedica- 
tion, compassion, fairness, and fa- 
tigue due to trial preparation. After 


their investiture and upon taking 
the bench, most judges accept their 
position of responsibility, diligently 
deliver fair decisions, and make per- 
sonal sacrifices. Too often, the call- 
ing of judges receives little public 
attention. The Florida Bar takes 
this opportunity to recognize the 
bench for your daily successes and 
contributions to all Floridians. 


Top ARONOVITZ 


Lette ['S continued from page 4 


ing needs. But too great a reliance 
upon precedent may eschew the ben- 
efit of increasing knowledge of hu- 
man behavior afforded by the social 
sciences, economics in this case. 

Prejudgment interest is recover- 
able in contract from the date of 
breach. This rule requires a party 
contemplating breach to factor into 
his breach, no-breach, calculus the 
true cost to the plaintiff of the breach. 
If prejudgment interest were not 
available, a party would discount the 
cost to the plaintiff by the implicit 
interest rate in conjunction with the 
time to judgment. 

An example: If the cost of breach 
to the plaintiff is $100 and the inter- 
est rate is 10 percent and it takes 
one year to get to judgment, then the 
perceived cost of the breach to the 
defendant is about $91. The 
defendant’s perceived cost will tend 
to encourage breaches of contract 
where it is not optimal from a soci- 
etal perspective. That is, societal 
wealth will not be maximized. 
Therefore, the imposition of prejudg- 
ment interest in contract cases may 
make sense. Whether imposing pre- 
judgment interest makes sense re- 
quires an inquiry into additional 
factors. Those factors include the 
rate of interest and transaction costs 
among others. 

As Mr. Lopez tells us, in tort ac- 
tions prejudgment interest is not 
available, at least not until the date 
of the verdict, for injuries, though 
economic damages will accrue inter- 
est from the date the economic dam- 


ages are incurred. An analysis simi- 
lar to that just considered in the con- 
tract case will lead one to the con- 
clusion that failing to award 
prejudgment interest for injuries 
will tend to cause defendants to 
underinvest in accident prevention. 
Consequently, total accident costs 
will not be minimized. That is, acci- 
dents will occur which might have 
been avoided at a cost less than the 
accident cost, and societal wealth 
will be reduced. 

While Mr. Lopez’s fine article in- 
forms us of the present state of the 
law, a practical need for those of us 
who labor in the fields, I disagree 
with his conclusion. A better rule 
may be that interest in tort claims 
should run from the date of loss. 

Compounding of interest on judg- 
ments is only a question of effective 
interest rates. Both Mr. Lopez and 
Judge Herring in particular discuss 
whether prejudgment interest 
should be part of the judgment upon 
which postjudgment interest should 
accrue or whether all interest should 
be calculated separately. In fact the 
compounding of interest, whatever 
its rationale, only relates to the ef- 
fective interest rate. Whether inter- 
est on judgments should be com- 
pounded once, annually, monthly, 
daily or continuously is of little im- 
port in relation to the discussion. 
The more difficult issue is the effect 
upon behavior of those considering 
breach or investment in accident 
prevention. 

In a perfect world the prejudgment 
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interest rate would equal the cost of 
capital to the defendant. That is 
because rates greater than the cost 
of capital will tend to cause defen- 
dants to execute contracts which 
should be breached or to overinvest 
in accident prevention and thereby 
prevent accidents which efficiency 
would dictate be allowed to occur. 
An interest rate below the cost of 
capital would have the opposite ef- 
fect. In either case, the tendency is 
move one away from the best rate 
of investment from a societal per- 
spective. However, the creation of a 
rule which would require a finding 
as to every defendant’s cost of capi- 
tal would be unworkable. The cost 
of making that finding would be pro- 
hibitive in the overwhelming number 
of cases. Fortunately, there is a rule. 

The legislature has spoken. The 
legislature commands that interest 
on judgments be simple interest at 
the rate of nine percent. Not nine 
percent compounded continuously 
or daily or weekly, monthly, annu- 
ally or even once. Simple interest is 
simple interest. 

In our system of government, the 
issue must now be considered closed 
to further consideration by the 
courts. We are a democracy. The 
people reign supreme. They speak 
through their elected officials in the 
legislature, and they have spoken, 
and the failure of the courts to obey 
is inimical to our system of govern- 
ment. 

Curis KEITH 
Ft. Lauderdale 
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Harry LEE ANSTEAD 


Chief Justice of the Supreme Court of Florida 


by Jan Pudlow 


hen a couple of Bermuda-shorts-clad, 

camera-toting tourists peek into the 

empty courtroom at the Florida Supreme 

Court and shyly step inside, a man wear- 
ing a black robe bellows out: “Welcome! Come on in! 
Where are you folks from? Why, Jacksonville is my home- 
town, too.” 

Moments later, when the newest justice, Raoul Cantero 
III, and his three children and wife walk into the court- 
room, he greets them all with hugs. 

That’s Harry Lee Anstead—friendly, unpretentious, 
genuine, treating everyone the same. 

The courts belong to the people, every person deserves 
a fair shake at justice, and all people are created equal— 
these are philosophies that 64-year-old Anstead takes to 
heart and will bring to the court as chief justice, say those 
who know him well. 

“He is one of the purest hearts you are ever going to 
find in the judiciary. He’s a very purely motivated, highly 
idealistic, and highly altruistic judge with strong beliefs 
about fairness and equity. He feels very strongly about 
his goals and ideals and lives them. I think he’ll make a 
great chief justice,” said former Bar President Terry 
Russell, who grew up in Jacksonville’s Springfield area, 
across the tracks from the Brentwood housing project 
where Anstead was the youngest of six children raised 
by a single mom. 


“H. had an upbringing that I’m sure greatly affected 
his outlook and made him a very compassionate man,” 
Russell said. 

During the Great Depression, right after Anstead was 
born, his father deserted the family, and his mother 
Loretta, a genteel woman who could play piano by ear 
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and paint, who was educated in a convent and had little 
practical experience, worked at whatever job she could 
find to keep her family together. 

“In those days, as today, the government’s solution 
would be to take each of those six children and place them 
in different foster homes. My mother made up her mind 
that was certainly not going to happen,” said Anstead. 

“To see my mother overcome financial hardships was 
the greatest role model for me.” 

The turning point for the family was moving into the 
new Brentwood housing project. 


F ramed behind Anstead’s desk is a letter from U.S. 
Senator Claude Pepper to his mother, praising her for 
being devoted to her children despite being broke, and 
for refusing to give up as she was tossed from one social 
agency to another. Even though she didn’t have a job to 
pay the meager rent, finally she qualified for the subsi- 
dized housing. 

“This was the most wonderful thing that happened to 
us,” Anstead said. “It was newly constructed. The main 
street was lined with trees touching each other. I was 
raised in an environment I would never substitute if I 
had a million choices.” 

He smiles recalling the warm sense of community at 
Brentwood at that time: a full-time day care center, an 
elementary school within walking distance, a nearby 
garden-style park with rose bushes, and a Grecian-temple 
style band shell that drew neighbors together. Very im- 
portant to young Harry Lee Anstead, a self-described 
“latch-key kid,” were the athletic fields, staffed with 
coaches who inspired him to play every sport. 

Still, there were plenty of barely-scraping-by bleak 
times. 


3 
a 


Michael Anstead, a computer soft- 
ware analyst, said his father would 
tell stories of passing out in school 
from malnutrition. 

Boyhood jobs took Anstead to 
treetops for mistletoe to sell door- 
to-door at Christmas and peddling 
his bike with a big basket to deliver 
groceries. A scar on his hand is a 
lasting reminder of the frugal deli 
manager who insisted none of the 
bologna roll be wasted when shav- 
ing slices on the electric cutter. Like 
his siblings, Anstead contributed 
what he earned to help pay the 
family’s bills. 


“q think we have a wonderful 
ability to forget the painful, and it’s 
the togetherness and everybody 
looking out for everybody else that 
you really remember in a positive 
way,” Anstead said. 


Wilson Barnes, marshal at the 
Supreme Court, says it is because 
Anstead does remember his tough 
childhood that makes him a great 
justice today. 

“Tm an African-American with my 
roots in the Deep South in Virginia, 
and I worked very hard in whatever 
Thad to achieve in life,” said Barnes. 

“He comes from what I call the 
same socioeconomic model. And 
some people, when they arrive at a 
particular station in life, they kind 
of forget this background from whence 
they have come. 

“But I can tell you that Harry Lee 
Anstead has not. 

“He’s very passionate about chil- 
dren, very passionate about those 
who need uplifting. As I analyze it, 
that is probably the primary basis 
of our closeness. And then, he’s just 
nice people!” 


The most 
senior 
former Chief 
Justice 
Richard W. 
Ervin, 97, 
administers 
the oath of 
office to 
Chief Justice 
Harry Lee 
Anstead at a 
passing-of- 
the-gavel 
ceremony 
July 2, as his 
wife, Sue, 


looks on. 


Laura Anstead 


Tallahassee lawyer Pete 
Antonacci recalled that when he was 
deputy attorney general, he got a 
call at 8 a.m. from Anstead on the 
day in 1994 he was to be sworn in 
as a justice on the Florida Supreme 
Court. 

“You know, I’d like to meet some 
of your people,” Anstead told 
Antonacci, who explained there was 
only a very small staff at the Capi- 
tol and most were housed at an of- 
fice complex miles away. Anstead 
said he’d love to go, and he spent 
four hours meeting the worker bee 
state lawyers. 

“He went into people’s offices, and 
I'd say, ‘This is the new Supreme 
Court justice,’ and you could see 
people just fainting. State lawyers 
don’t often get recognition. But 
Harry Lee Anstead was completely 
gracious with everyone and interested 
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Harry Lee Anstead was the 
youngest of six children who 
grew up poor, but rich in family 
togetherness. 


His greatest hero, his mother 
Loretta, witnessed his swearing 
in as a judge on the Fourth 


District Court of Appeal in 1977. 


in anyone,” Antonacci said. 

At the July 2 passing-of-the-gavel 
ceremony when Anstead became chief 
justice, an attorney commented to his 
daughter, Laura, that her father sure 
is serious. 

“T think that’s a good way to de- 
scribe him, and although my father 
may not take that as a compliment, 
I do. When you meet my father and 
talk to him face-to-face, you realize 
just how serious he is,” said Laura 
Anstead, a Manhattan lawyer. 

“If he is talking to you, he is sin- 
cere about his interest in what you 
have to say and is sincere in being 
interested in who you are. 

“That part of my father—his sin- 
cerity—is the part I most respect 
and is something that I hope I have 
inherited.” 


Anstead, another lawyer 
in the family and oldest of the five 
children, said: “The main thing 
about my father is he’s very down 
to earth and always worries about 
other people’s concerns. He’s a very 
giving person.” 


Hanging near the 
entrance to Anstead’s 
chambers is this 
quote from Aesop’s 
“The Lion and the 
Mouse”: “No act of 
kindness, no matter 
how small, is ever 
wasted.” 

That’s more than a 
fable to Anstead— it’s 
his philosophy of life. 


When Anstead 
talks about his core 
values and the 
meaning of profes- 
sionalism for law- 
yers, a movement in Florida he had 
a huge hand in developing, it is an 
elaboration on the Golden Rule. 

“Talking about the meaning of 
life, the one thing I’m convinced of 
is it surely has to do with our rela- 
tionships with one another,” 
Anstead said. 

“We're all in this life together. And 
if we can make a difference in some- 
one else’s life in a positive way, in 
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an intuitive way it shows the mean- 
ing of life.” 

The flip side of the Golden Rule, 
he says, are the very words woven 
into America’s founding principle 
that all people are created equal. 

“In this country, the law has re- 
ally been the way that we’ve gone 
about trying to carry out what was 
really a promise—and obviously, 
still doesn’t exist—but we’ve been 


| 


“A Perfect Road Map” 


Harry Lee Anstead said 
he was proud to serve on the 
Florida Supreme Court on 
May 25, 1999, when Chief 
Justice Major B. Harding 
gathered the family of Virgil 
Hawkins for a ceremony to 
apologize for decisions ren- 
dered in the 1950s and 1960s 
that excluded Hawkins and 
other minorities from law 
schools. 

In similar spirit, Anstead 
said he was proud to author 
the opinion in Powell v. 
Allstate Insurance Co., 652 
So. 2d 354, 358 (Fla. 1995), 
that granted a new trial be- 
cause white jurors made ra- 
cial jokes in the jury room 
about the black plaintiffs. 

“Here we are still fight- 
ing that battle in the begin- 
ning of the 21st century,” 
Anstead said. “But how im- 
portant that is to be able to 
say that in a court opinion that 
contrasts sharply with some 
of those opinions we had to 
apologize for in the late 
1950s and 1960s. What an 
incredible privilege of this 
court to have that opportu- 
nity.” 

In Powell v. Allstate, an all- 
white jury awarded a black 
couple damages—$29,320 
to Derrick Powell and noth- 
ing to his wife, Eugenia Powell, for in- 
juries sustained in a car crash. They 
had asked for $200,000. After the ver- 
dict, one of the jurors brought to the 
court’s attention that various jurors 
had made racial remarks and jokes 
during the trial, and she believed the 
verdict was the result of racial bias. 
Among many racial slurs and jokes 
was this one told by the jury foreman: 
“There’s a saying in North Carolina, 
‘Hit a n----- and get 10 points, hit him 


“He has such a pointed ability 
to see through legal issues and 
understand the complexity 


of a huge record.” 


when he’s moving, get 15.” An alter- 
nate female juror supposed that be- 
cause the Powells had their grandchil- 
dren living with them, their children 
were probably drug dealers, and the 
other jurors laughed. 

In remanding the case back to the 
trial court, Anstead wrote: 

“The founding principle upon which 
this nation was established is that all 
persons were initially created equal 
and are entitled to have their indi- 


vidual human dignity re- 
spected. This guarantee of 
equal treatment has been 
carried forward in explicit 
provisions of our federal and 
state constitutions. It is not 
by chance that the words 
‘Equal Justice Under Law’ 
have been placed for all to 
see above the entrance to 
this nation’s highest court. If 
we are to expect our citizens 
to treat one another with 
equal dignity and respect, 
the justice system must 
serve as the great example 
of maintaining that standard. 
And while we have been far 
from perfect in implementing 
this founding principle, our 
initial declaration and our im- 
perfect struggle and efforts 
have served as a beacon for 
people around the world. 

“It is with great dismay 
then that we must acknowl- 
edge, more than 200 years 
after declaring this truth to 
the world, that there are still 
Mike Ewen those among us who would 
deny equal human dignity to 
their brothers and sisters of 
a different color, religion or 
ethnic origin. The justice sys- 
tem, and the courts espe- 
cially, must jealously guard 
our sacred trust to assure 
equal treatment before the 
law. We attempt to hold that trust to- 
day.” 

In a special concurring opinion in 
State of Florida v. Keith Bernard 
Brown, 655 So. 2d 82 (Fla. 1995), 
Anstead humbly acknowledged that 
the courts are human, too, and make 
mistakes, and should not be overly 
concerned to correct its mistakes. The 
tone of his opinion garnered much 


Continued on page 18 
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striving for that. And isn’t that a 
wonderful thing to strive for? The 
people who have been leading the 
effort to strive for that have been 
law-trained people. And this is what 
I mean when I talk about the es- 
sence of professionalism, what 
causes you to strive always to do 
your best.” 

Two years before Anstead gradu- 
ated from Jacksonville’s Andrew Jack- 
son High School, the U.S. Supreme 
Court issued its landmark ruling in 
Brown v. Board of Education. 

“What the judicial branch did was 
lead this nation out of darkness, the 
darkness of racial separation. The 
other two branches of government 
would have been more appropriate 
to do it,” Anstead said. 

“I am enormously proud to be part 
of a profession—in the judicial sys- 
tem—that issued this critically im- 
portant decision in the history of this 
country. This decision was really the 
beginning of an enormous drive, in 
terms of fulfilling this great promise 
that all people are created equal.” 


Even though he was only a kin- 
dergartner, Michael Anstead will 
never forget walking with his father 
on the grounds of the concentration 
camp at Dachau, Germany. 

“My dad had never spoken to me 
with such a serious intensity on his 
face. I could truly see, even at that 
young age, how disgusted he felt 
about what happened there. Dad 
had that same look in his eyes when 
we walked the grounds of the cem- 


When Sue was a 
freshman at UF in 
1962, Harry, a third- 
year law student, 
asked her for a date, 
and by the time he 
graduated, they 


were married. 


etery at Wounded Knee, a short time 
later. My sister and I stared at the 
remains of a burned-out chapel that 
was filled with garbage, as Dad told 
us of the massacre that occurred 
there so many years ago,” Michael 
Anstead recalled. 


“Daa let us know that hatred 
and injustice were still being in- 
flicted upon the American Indians. 
He explained things in such a way 
that it was easy to understand why 
and what had happened and how it 
continued to happen. I know it was 
so important to Dad for us to under- 
stand that everyone deserved to be 
treated equally. He constantly made 
us aware of prejudice and racism 
whenever he could.” 

Harry Lee Anstead tells how his 
was the only Catholic family in the 
neighborhood, and kids at school 
called him “pope lover,” “dirty mick,” 
and “fish eater.” 

“I remember going back to my 
mother, and she talked about igno- 
rance that probably stemmed from 
parents, so don’t blame the children. 
On the other hand, don’t you take 
anything. You can give as good as 
you get. So after a few bloody noses 
on the ballfield, that ended with 
me,” Anstead said. 

But his Jewish friend, David, who 
moved in next door after World War 
II, wasn’t so lucky. 

“When we were out on the 
ballfield, I heard him being called 
names. He was called a ‘Yid’ and a 
“kike,’ and I immediately related it 
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to what I'd been called earlier. And 
I took up for my friend. More bloody 
noses. I was pretty good with my 
fists,” Anstead said with a proud 
grin. 

“Eventually, that family moved 
away. But I can tell you I never had 
the sense that David was ever ac- 
cepted in the same way that I had 
been accepted. Even as a child, that 
lingered with me. Those are lessons 
that you learn by true experience, 
the best lessons that life can teach 
you.” 

Another childhood story was a 
summer job working for a moving 
company. Anstead was stuck in the 
back of the hot truck with the furni- 
ture, along with another boy, who 
was black. 

“The big event of the day would be 
lunch. I can still remember the shock 
to my system when we went to a res- 
taurant and my buddy in the back of 
the truck wasn’t allowed in. So the 
rest of the summer, I spent going into 
the restaurants and getting our 
lunch to bring it out or going to the 
pickup windows where blacks could 
be served,” Anstead said. 

“Those experiences did not affect 
me in a negative way. They just 
made me feel that you could never 
walk in somebody else’s shoes, truly, 
but they certainly allowed me to 
have sort of a sample of when people 
are not treated with equal dignity. 
It was a powerful, powerful force for 
me,” Anstead said. 


While serving on the Fourth 
DCA in the 1980s, a trial court judge 
shared a concern that while black 
attorneys were being hired by the 
state attorney and public defender, 
there was little opportunity to take 
their trial experience to private 
practice, the routine career path for 
white attorneys. 

So Anstead summoned several 
managing partners of significant law 
firms in the Palm Beach area for 
what he called “a couple of bull ses- 
sions down at the court,” to call their 
attention to this issue. 

“One of the wonderful things that 
happened is it served as a catalyst, 
really, and it let people say things 
that perhaps they wouldn’t have said 
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in another context. I heard 
lawyers around that table 
who lived in that commu- 
nity for generations talk 
about what some lawyers 
would say: ‘Well, we know 
when we hire a lawyer it’s 
going to be part of the fam- 
ily, and therefore we have 
to be so absolutely certain 
that it will work out. Fail- 
ure is not an option.’ 
“They would be throwing 
up obstacles to giving 
people a chance, an oppor- 
tunity—a chance to fail, as 
well as to succeed. When I 
was hired, I was a risky 
proposition. But we had 
people actually say out 
loud at these sessions, ‘I re- 
member when your firm 
would not hire a Jewish 
lawyer, and I know that 
was the official policy of 
your partners at the firm.’ 


“Ana that allowed 
people to be a great deal 
more honest. Before you 
knew it, they were all say- 
ing, ‘You know, that’s 
right. A lot of law firms 
had that policy, and thank 
God, we don’t have that 
policy today.’ 

“They talked it out at 
that level. Through that 
process, through the won- 
derful open-minded law- 
yers, through the very talented young 
lawyers who needed positions, it was 
only a matter of months that lawyers 
were being hired out of tiniose offices. 
I’m a great believer that almost any 
problem we have in life and society, 
that you just start talking about it, 
and that is what is going to generate 
the solution. It’s not that you have a 
perfect answer. It’s just that once you 
talk about it, and listen to somebody 
else, you start realizing that, wait a 
minute, there are options.” 

Talking things out and reaching 
solutions will be put to the test in 
Anstead’s two-year term as chief 
justice. History is dealing him a 
huge challenge—thanks to a consti- 
tutional amendment passed in 1998 


Family is Harry Lee Anstead’s anchor. 
Gathered around the Christmas tree, 


clockwise from the top, daughter-in-law 


Wendee, wife Sue, son Jim holding 
granddaughter Ashlee Marie, daughter 


Laura, son Chris, daughter Amy, son Mike, 


and the chief justice. 


mandating that by July 1, 2004, 
substantial funding of the courts 
will shift from the local to the state 
level. 

“Clearly, these next two sessions 
of the legislature will determine the 
future of our trial courts,” Anstead 
said. 

The funding challenge comes at a 
time, as Russell put it, the “legisla- 
ture is testing the limits of the sepa- 
ration of powers doctrine. In an ideal 
world, in days gone past, the court 
didn’t have to worry about that. But 
it ain’t that way anymore.” 

The times, Russell said, “will call 
upon any chief justice to be very at- 
tuned to the political processes, go- 
ing over there to the legislature and 


trying to make the court as much a 
part of those processes as a co-equal 
branch of government.” 


Chier Justice Anstead, Russell is 
confident, is up to the task. 

Antonacci agreed: “To me, he has 
the same skill set that (Justice) 
Jimmy Adkins had when Adkins had 
to bring the court back into public 
credibility after the scandals in the 
1970s. You have to have someone 
who can deploy not only personal 
charm, but can also deal coopera- 
tively with the other branches of gov- 
ernment. I think he has the skill set 
to do that.” 

Bar President Tod Aronovitz also 
trusts that Anstead will get the job 


THE FLORIDA BAR JOURNAL/OCTOBER 2002 15 


The times, Russell said, “will call upon any 
chief justice to be very attuned to the political 
processes, going over there to the legislature 
and trying to make the court as much a part 
of those processes as a co-equal branch of 


government.” 


done: “As a man, he is genuine and 
sincere. As Chief, Floridians will see 
that he has a lifelong record of ac- 
complishing his goals.” 

Senior Assistant Attorney Gen- 
eral John Newton III, who worked 
on the Al Gore legal team when he 
was in private practice, said: “You 
have to acknowledge there will be 
people who are rabid political par- 
tisans who are going to be hostile to 
him and suspicious of him with re- 
gard to his opinion in the election 
case.” 

In a unanimous decision, the 
court extended a deadline in mid- 
November to give South Florida 
counties more time to hand count 
disputed ballots. Anstead was in the 
majority in a 4-3 ruling in early 
December to keep the recount going, 
only to have the U.S. Supreme Court 
overturn that decision, and the elec- 
tion went to George W. Bush. 


“One of the challenges Anstead 
faces is convincing the legislature 
that he believes in and is working 
for a fair and impartial court sys- 
tem,” Newton said. 

“Certainly, people look at his 
background and think he’s a judi- 
cial activist. His interest, really, is 
as an advocate for the underdog and 
a believer in the court system as the 
people’s protection. He truly has a 
passion for justice and a belief in the 
nobility of the judiciary. And if ever 
there was a time in history that 
Florida’s courts need someone to 
stand up for the nobility of the 
courts, it is now.” 

Henry J. “Harry” Graham was 
Anstead’s law clerk from 1996-98 
and got so fired up at what he called 
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“a vicious attack” leveled at Anstead 
during the election case, that he 
fired off his first letter to the editor 
in the local newspaper. 


“A nybody who actually knows 
the man knows he is incredibly well- 
prepared, takes every case seriously, 
researches, thinks about them, fol- 
lows where the law leads, and 
throws in his own common sense 
and experience. There is no doubt 
intellectually how he arrived at a de- 
cision. His opinions will lay out a 
perfect road map. And no one can 
accuse him of being intellectually 
dishonest or giving a knee-jerk re- 
action. If people knew this gentle- 
man—no matter where they are on 
the political spectrum—he is pre- 
cisely the one you want deciding 
these complex legal issues,” Graham 
said. 

It’s understandable to Graham 
why Anstead has consistently re- 
ceived the highest ratings in state- 
wide polls, and he predicts Anstead 
will fare well again in November’s 
merit retention ballot. 

“He treats lawyers with absolute 
respect, and he gives everyone at 
least two opportunities to state their 
case. He asks questions as opportu- 
nities to let lawyers shine. He lis- 
tens and looks at issues from both 
sides, and attorneys see that same 
demeanor when they meet him per- 
sonally. He builds houses for Habi- 
tat for Humanity and has been in- 
volved in marches commemorating 
Martin Luther King’s birthday. He’s 
out in the community telling law- 
yers to be guardians ad litem be- 
cause it’s critically important that 
children’s interests are looked after. 


He’s out practicing what he 
preaches.” 

Besides gaining a great legal edu- 
cation clerking for Anstead, Graham 
said, he learned by Anstead’s ex- 
ample that family comes first. 
Anstead is devoted to his wife, Sue, 
and their five children: Chris, 
Laura, Michael, Jim, supervisor of 
an after-school program, and Amy, 
medical school student at the Uni- 
versity of Miami. 

“Whatever you do, really, the most 
important thing you can do is be a 
good husband and father, that how 
you treat your family is indicative 
of how you'll do in your professional 
life,” Graham said. “He would say 
his family is his anchor and 
grounded him, his security blanket. 
You could see that. It was clear.” 

Not every family is so fortunate. 

A key goal for Anstead’s term as 
chief justice is elevating juvenile court 
to the importance it deserves as help- 
ing our most troubled children. 

Reaching back to his childhood in 
the Brentwood housing project, he 
explains his passion for children’s 
issues. 

“We were all poor kids. But my 
view was that the community pro- 
vided us with support, and, as a re- 
sult of that, nobody really felt poor,” 
Anstead said. 

“T have continuously felt that this 
is an obligation of the community to 
ensure that all the children out 
there are all of our children. That’s 
been one of the difficulties that 
we've had. Race has played a role. 
For too long, we say, on a racial ba- 
sis, ‘Those aren’t our children. It’s 
those children that get in trouble.’ 

“T think that is just one of our fun- 
damental responsibilities as a com- 
munity. I also have a great belief that 
everything is local. It’s going to take 
that community spirit and caring.” 


Tony Lawhon, one of Anstead’s 
law clerks on the Fourth District 
Court of Appeal in 1992-94, came 
from Naples to Tallahassee for the 
chief justice’s swearing-in ceremony 
and said he wouldn’t have missed it 
for the world. 

He heard Chief Justice Anstead’s 
appeal that day: “I can assure you 
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that during my term as chief justice, 
I will be calling on every judge, law- 
yer, and citizen in Florida to join me 
in accepting that responsibility of 
putting children first in our commu- 
nities and in our courts.” 

Lawhon is ready to help. 

“T will do anything for that man,” 
Lawhon said. “If I was teleported 
back to 1992 and offered a job for 
half a million dollars a year at a 
private law firm or the opportunity 
to clerk for him for nothing, I would 
definitely work for him. 


“J, was the best learning experi- 
ence. On those really difficult legal 
issues, he would gather two law 
clerks into his chambers and we 
would debate. I would take one side; 
another clerk would take the other 
side; and he would moderate. He’d 
ask questions. What do you think 
about this angle? He hau such a 
pointed ability to see through legal 
issues and understand the complex- 
ity of a huge record,” Lawhon said, 
adding that Anstead has an un- 
canny memory in recalling details 
of cases from years ago. 

Cathy Williams, Anstead’s former 
senior staff attorney, who worked 
with him from 1997-2001, calls him 
“a model justice, because he’s fair, 
kind, compassionate, and above all, 
ethical.” 

A testament to his belief that the 
courts belong to the people, Will- 
iams said, is Anstead’s initiative to 
turn the second floor rotunda into 
an art gallery, as well as his future 
vision of transforming the first floor 
rotunda into a display of the court’s 
history. Anstead envisions interac- 
tive kiosks dispensing historical 
film clips of court ceremonies and 
monumental oral arguments, such 
as the contested presidential elec- 
tion case. Currently, as part of the 
educational project, he’s working 
with two Florida Indian tribes—the 
Miccosukees and the Seminoles—to 
draw parallels between tribal jus- 
tice and the restorative justice and 
mediation movement. 


Anstead is passionate about the 
law, yet at first he thought he 
wanted to become an electrical en- 
gineer, until a professor did him a 


History has 
dealt to Chief 
Justice 
Anstead one of 
the greatest 
challenges: 
shifting courts’ 
funding from 
the local to 
state level 

by 2004. 

On his own 
agenda, he 
promises to put 
children first. 


great favor by giving him a ‘D’ ina 
course called Differential Equa- 
tions. 

“My wife says that bridges and 
buildings would be still falling down 
if I had gone on in engineering,” 
Anstead said with a laugh. 

After receiving his undergraduate 
degree in political science from the 
University of Florida in 1960, he 
was recruited by the National Se- 
curity Agency and moved to Wash- 
ington, D.C. 


Standing in the snow among a 
crowd of thousands, Anstead heard 
President John F. Kennedy’s inau- 
gural address. 

“I remember being chilled well 
beyond the cold of the day by his 
words: ‘Ask not what your country 
can do for you. Ask what you can do 
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for your country.’ I think that the 
main important thing to come out 
of the Kennedy presidency was a 
sense of idealism that this country, 
that people, individuals, could ac- 
complish anything, and that public 
service was a great thing. I was mo- 
tivated by that.” 

A week later, he started law school 
at American University. But his 
outdoorsy nature nudged him to re- 
turn to sunny, warm Gainesville to 
finish his law degree. 

Sue Anstead laughs when she 
tells of the time she first met Harry 
in 1962. 

“I was a freshman at UF and he 
was a third-year law student, anda 
bunch of frat brothers were talking 
to me outside the law library, and 
they all got together and persuaded 
me to go into the law library and get 


‘shuffled.’ 

“There were only three women in 
law school at the time. And the guys 
would bang their books together and 
shuffle their feet, and it felt like the 
whole room was going to fall down. 
I was very embarrassed.” 


Ana Harry asked her out. Just 
before the last semester of law 
school, they married. Anstead took 
a job in West Palm Beach as a trial 
lawyer, what he calls “the fighter 
pilots of the courtroom.” 

Sue Anstead says she married 
a lawyer because she wanted to be 
one. The idea seemed too daunt- 
ing in the early 1960s, when “a 
woman had to be perfect,” she 
said. But in 1990, Sue Anstead 
made up for lost time, went to law 
school at Nova, and worked in ju- 
venile court as a public defender 
and helped foster children 
through the legal aid office. 

“She became the hero of the fam- 
ily,” Anstead said proudly. 

As Anstead walks into his cham- 
bers, First District Court of Appeal 
Judge Charles Miner is there to 
present a plaque that says: “Some 


things you do to help children may 
not work out despite your best ef- 
forts. But you won’t know which 
ones or why if you don’t try.” 

The judges hug. 

“He’s a first-rate and up-front 
kind of guy,” Miner said. “He doesn’t 
have any hesitancy in calling you 
down. In a nice way, he'll say, ‘We 
might not want to talk about that. 
Put that in a letter.’ He has a very 
well-honed sense of personal and 
professional integrity, not only asa 
judge and lawyer, but as a fine hu- 
man being. He may differ in the way 
I see things in a number of cases, 
but he’s on the Supreme Court and 
I'm not.” 

Anstead is fond of telling the 
story of another man named Minor, 
his namesake. About to graduate 
from high school, Anstead contem- 
plated how he wanted his name to 
read on his diploma. He admitted to 
his mother he hated his name, com- 
plaining a jock should have a name 
like Jack or Bill. 

“And my mother said to me, 
‘Harry, I’ve heard just about enough 
about your name. Let me remind 
you of the origin of your name.” 


When Anstead was born and his 
father deserted the family, his 
mother was left to fend for herself. 

“Where we were living at the time 
was extremely poor. We didn’t have 
a pot, as the saying goes. But we 
had a neighbor who literally pro- 
vided us with clothing and grocer- 
ies and the essentials to survive. 
His name was Harry Lee Minor. I 
get choked up even now, in the hu- 
miliation of my mother reminding 
me where my name came from, my 
mother’s recognition of what a won- 
derful thing this man did for our 
family. 


“T consider my mother giving me 
that name a tangible way of instill- 
ing her values in me. It was the 
greatest gift my mother gave to me. 
And I’ve been Harry Lee ever since, 
trying to live up to that name.” 

Now, there’s an impressive new 
title to put before that name: Chief 
Justice of the Supreme Court of 
Florida. Those who know Harry Lee 
Anstead have no doubt he will live 
up to that name, too—with sincer- 
ity, professionalism, and a passion 
for equal justice for all. UO 


“A Per fect Road Map " Continued from page 13 


feedback from appreciative attorneys. 

Brown had appealed his life sen- 
tence for second-degree murder and 
armed robbery, on the grounds that 
sentencing guidelines had recom- 
mended 22 to 27 years, and the trial 
court failed to provide written reasons 
for the departure at the time of sen- 
tencing. 

The First District Court of Appeal 
reversed and remanded for resen- 
tencing based on subsequent case 
law. Because of confusion over the 
application of the case law to collat- 
eral cases involving the contempora- 
neous writing requirement, the district 
court certified the case to the Su- 
preme Court. 

While Brown’s sentence was being 
appealed, the Supreme Court had de- 
cided in Ree v. State, 565 So. 2d 1329 
(Fla. 1990) that reasons for depart- 
ing from sentencing guidelines must 
be issued at the time of sentencing 


and held that requirement “shall only 
be applied prospectively.” 

In Brown’s case, the Supreme 
Court approved the decision of the 
First DCA and remanded it to the trial 
court to impose a guideline sentence 
on the grounds of fairness. 

In his concurring opinion, Anstead 
wrote: “Once in a while the courts, 
like other institutions composed of 
human beings, make mistakes. Fur- 
ther, because judicial procedures are 
not always easily understood by all, 
and the system uses a technical vo- 
cabulary, our mistakes are sometimes 
compounded when we try to correct 
and explain them. As a result, we cer- 
tainly get our share of criticism, some 
good-natured and some more 
pointed. Our treatment of the issue 
involved herein is a good example. 

“Mr. Brown came along after Mr. 
Ree and made the same claim that 
Mr. Ree made, carefully preserving 
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his claim at each stage of the legal 
proceedings. In fact, even before Mr. 
Brown's case moved within the appel- 
late pipeline to this court, Mr. Ree 
essentially ‘won’ Mr. Brown’s case for 
him by getting this court to agree with 
the position advocated by Brown. You 
would think that Brown, following Mr. 
Ree, would not even have to advance 
his case to this court, since the issue 
was resolved with the answer Brown 
had advocated all along. 

“While Mr. Brown was celebrating 
Mr. Ree’s victory, however, this court 
was trying to figure out whether the 
Ree holding had been law all along, 
or whether it was some new law that 
should only be applied ‘prospectively,’ 
a word of legal art that may have more 
than one meaning, and sometimes 
requires explanation. But would not 
one thing at least be certain, that Mr. 


Continued on page 20 
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“Can Harry Come Out Play?” 


“Can Harry come out to play?” 

Sue Anstead, mother of five, laughs 
when she tells how neighborhood 
children would come to the door and 
ask for her husband, the fun-loving 
jock. 

“Our front yard was the baseball 
field, football field, soccer field, voi- 
leyball field. The neighborhood kids 
were used to being there. And if 
Jimmy, Chris, Laura, Michael, and 
Amy weren't there, it was always: ‘Is 
Harry there?” 

The Anstead children have grown 
up and moved away. But their father, 
Chief Justice Harry Lee Anstead, is 
still a kid at heart, ready to play ball. 

He may be 64, but that doesn’t stop 
him from going over to the gym at 
Tallahassee’s First Baptist Church 
and shooting hoops with the guys dur- 
ing lunch hour. 

“For an elderly gentleman, he’s ex- 
traordinarily aggressive and straight- 
ahead,” says Pete Antonacci, a Tal- 
lahassee lawyer and former deputy 
attorney general. 

“We have a rule: As soon as you 
bleed, get the hell out of there. He’s 
the best bleeder. I’ve seen him with 
cuts on his forehead, and he’s still 
playing.” 

Anstead flings back playfully: 
“Pete’s not the quickest guy on his 
feet, but he’s a little stronger than | 
am, so he’ll find a way to get in your 
way. Noontime basketball is great 
therapy and stress relief. | Go over there 
and | don’t think about serious stuff — 
other than trying to save my life!” 

A strong competitive streak runs 
through Anstead, honed on the ball 
fields of Jacksonville as a boy. When 
he was 14, he was proud to receive a 
medal for winning the city basketball 
championship for the Brentwood 
team, boys who lived in the Jackson- 
ville housing project. 

Each year, he’d also compete in the 
Golden Gloves boxing matches. 

“I'd go out and get my clock cleaned 
and never make it past the first round, 
but at least | went out,” Anstead says. 


Since living in Tallahassee, 
Anstead happily drives to Jacksonville 
each year to give a pep talk to the 
students at his alma mater, Andrew 
Jackson High, now, Anstead says, 
“really in a ghetto area of Jacksonville.” 

The school almost closed down. 

“It's been a great privilege for me 
to see this high school rise again. 
They spent some money on landscap- 
ing and introduced a couple of mag- 
net programs over there, so | feel that 
| have been a part of that, to go back 
every year to remind the children that 
they are not the first poor children that 
had to struggle with their education. 
It’s just been a great boost to me.” 

Best of all, they let Anstead play 
basketball on the Andrew Jackson 
High alumni team. 

“There | am in the center of the pic- 
ture on the basketball team,” he says 
with a grin. “At least they let the old 
man play. | can still run up and down 


school alumni basketball team. 


In college, Anstead ran cross country 
(back row, center). He still runs up 
and down the court with his high 


that court.” 

Back in his college days at the Uni- 
versity of Florida, freshman year, 
Anstead was a walk-on on the foot- 
ball team, along with Roland Gomez, 
now a Miami lawyer. 

“We were cannon fodder for the 
varsity team,” laughs Gomez. “We 
only played in three games: Tulane, 
Auburn and University of Miami, and 
we lost to Miami.” 

“When the announcement came 
out that he was becoming chief jus- 
tice, | sent him a note: ‘If | ever hit 
you after the whistle or clipped you, | 
apologize.” 

Gomez remembers Anstead was 
not that big—probably weighing only 
165—but he was tough. 

“Joe Brodsky was the starting full- 
back for the Gators and he was huge, 
like 6-foot-2, 215 pounds. One day at 
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Can Har Come Out to Play? Continued from page 19 


practice, Anstead, this little pipsqueak 
from Jacksonville, was tackling 
Brodsky, one-on-one. He took down 
the No. 1 fullback and everyone just 
stood around and went: ‘oooohhhhh.” 

Another University of Florida pal is 
retired Judge Frank Orlando, direc- 
tor of the Center for the Study of Youth 
Policy at the Shepard Broad Law Cen- 
ter at Nova Southeastern University. 

“He put me in the infirmary once! 
We were playing flag football, and he 
was so competitive he ran into me so 
hard he knocked me down. But he 
was so compassionate, he put me in 
his car and took me to the infirmary,” 
Judge Orlando recalls. 

Working his way through law 
school, Anstead had the graveyard shift 
at a telephone answering service. 

“He was the epitome of persever- 
ance, and that’s how he did sports, 
too,” Gomez says. 

Perseverance paid off for Anstead 
in a 5K race for judges, an event at 


The Florida Bar’s annual meetings. 

Though he was a veteran racer— 
competing in marathons in Boston 
and New York—he could never win 
the Bar race. 

“| would think this is a piece of cake, 
and every time, just before | would 
cross the finish line, this skinny judge 
from North Florida would run past 
me,” Anstead says. 

He had to beat that guy, so he en- 
listed a Fourth District Court of Ap- 
peal staff lawyer, who had been an 
All-American track runner in college, 
to help boost his speed. 

“He just about killed me, taking me 
on the waterfront in West Palm Beach 
and running me into the ground,” 
Anstead says. 

The next summer, at the Bar con- 
vention in Orlando, on a wet golf 
course running the 5K, Anstead 
looked back and saw that skinny 
judge coming right up behind him. 
Arstead held on, kept pumping those 


legs, and beat him across the finish tine. 

“That was Judge Jimmy Joanos 
from the First DCA, and | still kid him 
that it was my greatest victory,” 
Anstead chuckles. 

Daughter Laura Anstead savors 
memories of her dad waking her up 
at dawn on Saturday mornings to 
compete in races sponsored by the 
Palm Beach Road Runners Club. 

“Believe it or not, there was a day 
when | beat my dad at one of these 
road races—and | only mean one 
time—which could not happen again. 
We entered a 10K race, and as | 
caught up to him during the race, as 
always, | heard him cheer me on: ‘Go 
Laura!’ 

“This is classic for my dad. He is 
our biggest cheerleader. At both high 
school track and cross-country meets, 
| could always hear his booming voice 
— ‘Go Laura!’ — from the stands. And 
| have received that same encourage- 
ment all throughout my life.” 


“A Per fect Road Map” Continued from page 18 


Brown, having preserved the same 
issue and waiting in the wings after 
Mr. Ree, should at least be treated 
like Mr. Ree? After all, if Mr. Ree had 
dropped the ball and somehow failed 
to get the issue to this court, would 
not Mr. Brown have been right here 
asking for the same ruling, having 
‘properly preserved the issue’ just like 
Ree? However, notwithstanding Mr. 
Ree’s success, both the district court 
and this court denied Brown’s ap- 
peals. 

“In the meantime, in a series of 
unclear rulings, initially and in opin- 
ions on rehearing, the air was ‘finally 
cleared’ when we held in Smith[Smith 
v. State, 598 So. 2d 1063 (Fla. 1992)] 
that Ree ‘shall apply to all cases not 
yet final when mandate issued after 
rehearing in Ree.’ 

“We are now holding, in essence, 
that Brown was right all along, since 
he, like Ree, did everything he could 
to preserve the issue, and his appeal 
was still pending when the mandate 
issued in Ree. 

“In this case at least, justice delayed 


may not be justice denied.” 

The gravity of death penalty 
cases—six percent of the cases tak- 
ing up half of justices’ time—weigh 
heavily upon Anstead. 

When the Supreme Court upheld 
the constitutionality of Florida’s elec- 
tric chair in Leo Alexander Jones v. 
Robert Butterworth in 1997, Anstead 
joined Justices Gerald Kogan and 
Leander Shaw in dissenting. 

In his dissent, Anstead pulled no 
punches: “Unfortunately, the outcome 
is this case was essentially deter- 
mined months ago when a majority 
of this court refused to permit a full 
hearing in the trial court on the issue 
of the constitutionality of electrocution 
as a means of execution under con- 
temporary circumstances. Instead, 
the majority opted to limit any inquiry 
to the question of whether state offi- 
cials could avoid a repeat of the 
botched Pedro Medina execution, an 
issue that serves as only a small part 
of the larger constitutional puzzle as 
to the continuing constitutional validity 
of electrocution. The limitation on the 
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trial court hearing virtually assured the 
outcome announced by the majority 
today....” 

“Finally, of course, it is worth ac- 
knowledging in a positive way that, 
indeed, almost every jurisdiction that 
once embraced the electric chair has 
since abandoned it, and there is ev- 
ery reason to believe, as evidenced 
by the work of the Corrections Com- 
mission, that this tiny step to advance 
civilization will also be taken in 
Florida. Surely, our evolving stan- 
dards of decency should compel us 
to join with those states that have re- 
jected the use of the now antiquated 
electric chair.” 

In a special legislative session in 
January 2000, Florida did just that, 
replacing the electric chair with lethal 
injection. 

Several cases written by Anstead 
exemplify his scholarship and intelli- 
gence in creating a clear road map of 
how he reaches his opinions, woven 
with a detailed historical perspective: 

Haines City Community Develop- 
ment v. Heggs, 658 So. 2d 523 (Fla. 
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1995), is an often cited decision that 
provides a historical perspective on 
the use of the common law writ of 
certiorari in Florida, defining the cert 
standard that district courts of appeal 
and circuit courts of appeal must fol- 
low and rely on in exercising their 
power to review writs. 

In his Fourth DCA opinion ap- 
proved by the Supreme Court, Anstead 
untangled a web of conflicting sentenc- 
ing statutes—the discretion of a trial 
judge to suspend a sentence and 
spare a defendant a criminal record, 
the sentencing guidelines, and mini- 
mum mandatory sentences—in State 
of Florida v. John McKenadry, 614 So. 
2d 1158 (Fla. 4th DCA 1993). 

Anstead’s opinion: The mandatory 
minimum sentence, provided for in the 
sentencing guidelines, must trump a 
judge’s discretion, even if it doesn’t 
seem fair in a particular case. 

“While we sympathize with the 
plight of a trial judge who believes the 
mandatory sentence to be too harsh 
under the circumstances of a particu- 
lar case, we are constitutionally bound 
to apply the punishment philosophy 
adopted by the legislature regardless 
of our opinion as to whether it makes 
good sense,” Anstead wrote. 

Clashing sentencing statutes 
created such a conundrum that 
Anstead certified this as a question 
of great public importance to the Su- 
preme Court: “Do the provisions of 
Section 948.01, Florida Statutes 
(1989), authorize the imposition of a 
sentence other than as provided in 
section 790.221(2), Florida Statutes 
(1989)?” 

In McKenadry v. State of Florida, 641 
So. 2d 45 (Fla. 1994), the Supreme 
Court answered in the negative, ap- 
proved Anstead’s 4th DCA decision, 
and agreed that the legislature acted 
within its constitutional authority. 

McKendry, who had never been in 
serious trouble, testified he didn’t know 
it was against the law when he cut off 
the barrel of his father’s shotgun be- 
cause it was bent, and fired it in his 
own backyard. He was tried and con- 
victed of possession of a short-bar- 
reled shotgun, a second-degree 
felony. The recommended guidelines 
sentence ranged from community con- 
trol or 12 to 30 months in prison. How- 
ever, section 790.221(2), Florida Stat- 
utes calls for a five-year minimum 
mandatory sentence. 

Adding to the confusion, section 


948.01, on the books in one form or 
another since 1941, gives discretion 
to trial judges to withhold sentencing, 
and place a defendant on probation 
to spare him a criminal record. 

Because the defendant's record and 
facts of the case didn’t justify prison, 
the trial court suspended McKendry’s 
sentence with credit for time served and 
ordered that he be placed on commu- 
nity control for one year followed by 
three years’ probation. 

The state appealed. 

In his opinion, Anstead concluded: 
“There is a clearly a tension, if not a 
conflict between section 948.01 and 
sentencing guidelines, as well as the 
provisions for minimum mandatory 
sentences contained in various other 
statutes. The discretionary application 
of section 948.01, in all cases, with- 
out consideration of the guidelines, 
would negate the complex and com- 
prehensive provisions of the sentenc- 
ing guidelines and their underlying 
policy to standardize sentencing 
throughout the state... .” 

“We conclude that the only way that 
section 948.01 can be reconciled with 
the sentencing guidelines is to limit 
application to those situations where 
the guidelines themselves permit a 
suspended sentence.” 

Anstead also noted that the guide- 
lines specifically provide in Rule 
3.701(d)(9) for the enforcement of 
minimum mandatory sentences. 

When the case hit the high court, it 
sparked debate about the wisdom of 
replacing judicial discretion with man- 
datory sentences. 

Another example of one of many of 
Anstead’s opinions while serving on 
the Fourth District Court of Appeal 
later adopted by the Florida Supreme 
Court is Mozo v. State, 632 So. 2d 
623 (Fla. 4th DCA 1994). 

Plantation Police Department offic- 
ers had purchased an electronic scan- 
ning device from Radio Shack and 
were randomly monitoring telephone 
calls at an apartment complex, hop- 
ing to come across illegal activity. 

Without a warrant, they inter- 
cepted drug-dealing conversations. 

The issue was a new one for the court 
and had not been addressed by either 
the U.S. Supreme Court or the Florida 
Supreme Court: Should privacy protec- 
tions accorded traditional telephones 
be extended to cordless telephones 
used in the privacy of one’s home? 

Anstead reversed the convictions 


and remanded the case back to the 
trial court, saying the officers’ conduct 
violated Article 1, Sections 12 and 23 
of the Florida Constitution. 

“Florida has chosen to explicitly 
protect the private communication of 
its citizens from unreasonable govern- 
ment intrusion by not one, but two, 
express and forceful provisions in its 
constitution. We apply those provi- 
sions today to private telephone con- 
versations in the home, whether they 
be wire or cordless,” Anstead wrote. 

The Florida Supreme Court ap- 
proved that decision at 655 So. 2d 
1115 (Fla. 1995). But Justice Charles 
Wells wrote in the opinion that such 
wireless phone conversations are 
also protected under Florida’s Secu- 
rity and Communications Act, F.S. Ch. 
934 (1989). 

Finally, in a more recent case, Gary 
Herzfeld v. Frank Herzfeld, 781 So. 
2d 1070 (Fla. 2001), Anstead held that 
the parental immunity doctrine did not 
apply to intentional sexual abuse. 

A 16-year-old son, a former foster 
child, sued his adoptive father for in- 
tentional torts stemming from sexual 
abuse. The trial court dismissed the 
first three counts, on the ground that 
intentional tort claims are barred by 
parental immunity. After finding out 
the father’s insurance policy did not 
cover the fourth count—a negligence 
claim—the trial judge granted the 
defendant's motion for summary 
judgment on that count, too. 

“We agree with the district court 
that the fear of disrupting the fabric 
and nucleus of families by allowing 
actions based upon intentional 
sexual abuse simply appears to be 
without merit,” Anstead wrote. 

“If indeed the principal reason for 
the parental immunity doctrine is to 
preserve family harmony, then it ap- 
pears that the immunity can have no 
justification in such cases of inten- 
tional and malicious sexual abuse, 
for in those cases the inescapable 
conclusion is that the family fabric 
has already been tragically disrupted 
by the serious misconduct alleged. 

“We agree that the mere additional 
stress of a lawsuit in such circum- 
stances is insufficient reason by itself 
to bar a claim for that misconduct.” 


Jan Pudlow is an associate editor 
with The Florida Bar News. 
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“Here Comes the Money” 


A Subcontractor’s and Material Supplier’s 
Guide to Perfecting Construction Lien and 
Bond Rights Under Florida Law 


by Daniel R. Vega 


our brother runs a small tile installation com- 

pany. He calls you complaining that he has 

not been paid on a job where he installed 

$15,000 worth of tiles for a general contrac- 
tor. He wants to know what he can do. Your brother des- 
perately needs the cash to pay off the tile manufacturer 
that extended credit for the tiles and to pay his laborer’s 
wages. Because he previously installed tiles for that same 
general contractor on previous jobs and was always 
timely paid, the contractor’s oral payment reassurances 
on this project were enough for your brother. Now, one 
month after the work has been completed and three 
months after the work was started, the general contrac- 
tor is nowhere to be found and your brother remains 
unpaid. What do you tell him? 

Even though it may be too late for your brother to per- 
fect his construction lien and/or bond rights under Florida 
law, next time, compliance with some very basic steps 
prior to or during the time he is on the job will prevent a 
similar result. Indeed, if the final work product is not 
questioned, he should be paid in full, and you should be 
able to recover your attorneys’ fees and costs in repre- 
senting him. This article sets forth the process to ensure 
that your brother is paid. 

Generally, Florida law provides that a subcontractor 
or material supplier (“lienor”) who provides labor, work, 
or materials for the improvement of private real prop- 
erty located within Florida has a lien on that property 
for the value of the materials, labor, or work provided.' 
The purpose of the Florida Construction Lien Law “is to 
protect those who have provided labor and materials for 
the improvement of real property.” 

Private property owners concerned about clouds on title 
can exempt their property from liens by securing a lien 
bond in anticipation of construction.*® The lien bond sub- 
stitutes for the property as security for the payment of a 
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potential lienor.* If the project is bonded, the lienor has a 
claim against the bond for the value of the work and/or 
the materials provided to improve the property. Owners 
can also transfer liens to bonds as they see fit after a 
lien is recorded.° Public property, on the other hand, is 
exempt from liens.° Accordingly, Florida law requires that 
every public job be bonded.’ However, because Florida 
construction lien and bond law abrogate the common law 
of contracts, courts strictly construe the corresponding 
statutory provisions.*® 


Perfecting Claim of 
Lien on Nonbonded Project 

A lienor who is not in contractual “privity”® with the 
owner must satisfy certain conditions precedent to per- 
fect its right to a construction lien."° First, the lienor must 
serve the owner with a “notice to owner.” The service of 
the notice to owner does not mean that litigation will 
ensue or that the lienor will not be paid. The purpose of 
the notice to owner is to apprise the owner of the lienor’s 
presence on the job so that the owner can protect itself 
from the possibility of paying over to its contractor mon- 
ies which ought to go to an unpaid potential lienor who 
has previously provided work, labor, and/or materials.” 
In other words, the owner can prevent paying twice for a 
lienor’s work by verifying pursuant to a lien waiver (par- 
tial or final) that money paid to the contractor ends up 
paid to the lienor providing notice. The lienor must serve" 
a notice to owner within the earlier of 45 days of first 
materials delivered to the project or work performed on 
the project or before final payment is made by the owner 
in reliance on the final contractor’s affidavit." 

The notice to owner must be sent in the form provided 
by §713.06(2)(c). A deviation from the statutory form risks 
losing the lienor’s rights entirely.'° If the lienor is not in 
privity with the general contractor, it must also serve 
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the contractor with the notice to 
owner.’ The notice to owner should 
also be served on any lender identi- 
fied in the notice of commencement” 
because the lender may be obligated 
to seek lien waivers from lienors as 
progress payments are made.** 

A lienor who fails to recover a 
timely payment and who has com- 
plied with its notice to owner re- 
quirements may lien the owner’s 
property to obtain payment. To do 
so the lienor must record a claim of 
lien in the public records of the 
county where the property is located 
within 90 days of the final furnish- 
ing of materials, labor, or work or 
at any time during performance.” 
It is safest to calculate this 90-day 
period as running from the date of 
substantial completion of the work.” 

Florida courts apply the “substan- 
tial completion” test to determine 
when the 90-day period begins to 
run. In applying this test, the courts 
consider the following factors: 

1) Whether the work was done in 
good faith; 


2) Whether the work was done 
within a reasonable time and in 
pursuance of the contract require- 
ments; and 

3) Whether the work was really 
necessary for a finished job.” 

These tests for determining the 
date of last performance generally 
do not apply to a material supplier 
who, in most cases, can establish 
with certainty the date it last deliv- 
ered materials to the project based 
on executed delivery tickets or re- 
ceipts. However, they will certainly 
apply to a subcontractor who is pro- 
viding continuous service to the 
project. A 1998 amendment to 
Florida’s Construction Lien Law 
prohibits the use of the date the cer- 
tificate of occupancy or certificate of 
substantial completion are issued as 
the date of last furnishing labor and/ 
or materials.” This directive ren- 
ders the determination of the last 
date of performance, in most cases, 
a factual issue to be decided at trial. 

The claim of lien must also be in 
substantially the same form as that 
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provided in §713.08(3). If the lien is 
not in compliance with the statutory 
form, the lienor risks losing its 
rights entirely.** To effectuate the 
recording of the claim of lien, the 
lien must be prepared and notarized 
by the lienor and then taken to the 
clerk of court in the county of the 
property’s location where it is re- 
corded in the public records for a 
nominal fee. 

Following recording, the claim of 
lien should be promptly served by 
certified mail, return receipt re- 
quested, on all of the applicable par- 
ties listed in the notice of commence- 
ment. If not timely served, “to the 
extent that the failure or delay is 
shown to have been prejudicial to 
any person entitled to rely on the 
service,” the lien may be void.” A 
word of caution: Even if an owner 
fails to record a notice of commence- 
ment, the lien should nevertheless 
be served on the owner at any avail- 
able address.” 

After the lien has been recorded, 
the lienor must commence a court 
action to foreclose the lien and re- 
cover for the work performed within 
one year from the date the lien is 
recorded.” An untimely action bars 
foreclosure of the lien but not other 
potential remedies against the con- 
tractor or the owner, such as quan- 
tum meruit, unjust enrichment, or 
breach of contract claims. Further- 
more, when a lienor files an action 
to foreclose a construction lien, it 
should always record and serve a lis 
pendens. Doing so prevents the 
owner from transferring title to a 
buyer without notice of the lien af- 
ter the one-year lien period ex- 
pires.”’ The prevailing party on the 
lien action is entitled to an award 
of attorneys’ fees and costs,”* and a 
likely award of prejudgment inter- 
est as well.” 


Owner’s Rights 
Against a Lien 

Under §713.22, an owner may 
shorten the normal one-year statute 
of limitations for filing an action on 
a construction lien by recording a 
notice of contest of lien with the 
clerk of court in the county where 
the lien is recorded.* After record- 
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ing this notice, the clerk’s office will 
mail a copy to the lienor informing 
it that suit to enforce the lien must 
be instituted within 60 days of the 
service.*! Any lien not sued upon 
within this 60-day time period is 
extinguished.* 

Another way the owner can chal- 
lenge a lien is pursuant to the 
“fraudulent lien statute.”** Section 
713.31 provides that willfully exag- 
gerated liens or liens prepared in a 
grossly negligent manner may be 
deemed fraudulent and unenforce- 
able.** The fraudulent lienor may 
also be liable to the owner for dam- 
ages, costs, and attorneys’ fees, and 
is potentially guilty of a third-degree 
felony.* To avoid a fraudulent lien 
defense or, even worse, a counter- 
claim, a lienor should ensure that 
its claim of lien is recorded timely, 
only includes the actual amount due 
for the materials and/or work pro- 
vided (i.e., liens are not allowed to 
include interest, costs, or attorneys’ 
fees) and should be prepared in good 
faith with due care and support from 
the contract, change orders, and fi- 
nancial records.*® 

Finally, although a lienor’s lien 
rights may not be waived in ad- 
vance, lien rights may be waived to 
the extent a lienor provides and is 
paid for its labor, services, or mate- 
rials on the project.*’ Lien waivers 
are usually conditioned on the pay- 
ment of money due for the labor, 
services, or materials furnished.** 
Accordingly, the contractor and/or 
the construction loan lender, on be- 
half of the sophisticated owner, will 
undoubtedly require written lien 
waivers from all lienors to the ex- 
tent they are paid for work done or 
materials provided.* 


Unconditional Private 
Payment Bonds—§713.23 
When an owner does not want 
construction liens to be recorded 
against a particular property, it may 
require that the general contractor 
post an unconditional (traditional) 
private payment bond prior to con- 
struction. Such a bond stands as 
substitute security for the payment 
of lienors.*® Unlike a conditional 
payment bond (see discussion be- 


low), the unconditional bond ex- 
empts the owner’s property from 
liens, whether or not the owner has 
paid the contractor.*' The governing 
statute requires that a lienor with 
actual or constructive notice of the 
existence of the bond sue on the bond 
instead of on a lien.** To exempt the 
property from liens, the uncondi- 
tional private payment bond must 
be attached to the notice of com- 
mencement at the time of its record- 
ing.* If the bond is not attached to 
the notice of commencement when 
it is recorded, the owner/contractor 
can subsequently transfer liens to 
the bond.“ 

To perfect a claim against an un- 
conditional private payment bond, 
a lienor who is not in contractual 
privity with the general contractor 
(i.e., typically a material supplier or 
sub-subcontractor) must serve a 
notice to contractor on the general 
contractor before beginning, or 
within 45 days from the first day the 
lienor begins to furnish labor, ma- 
terials, or supplies to the job.* On 
the other hand, if a notice of com- 
mencement is not recorded, the bond 
is not attached when the notice is 
recorded, or a reference to the bond 
is not given in the notice, the lienor 
shall have 45 days from the date it 
is first notified of the bond’s exist- 
ence within which to serve the no- 
tice to contractor.** 

In any case, if the lienor not in 
privity with the contractor is not 
otherwise notified in writing of the 
existence of the bond, the 45 days to 
serve the notice to contractor begin 
to run from the date the lienor first 
becomes aware of the existence of 
the bond.*’ The notice to contractor 
serves to put the contractor on no- 
tice that the lienor will be looking 
to the payment bond for protection.“* 
The notice to contractor must be in 
substantially the same form as pro- 
vided within §713.23(1)(c). 

Additionally, as a condition pre- 
cedent to recovery against an uncon- 
ditional §713.23 payment bond 
(whether or not it was recorded with 
the notice of commencement), the 
lienor (inclusive of those in privity 
with the general contractor and 
those who are not) must serve the 
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contractor and the surety with a 
notice of nonpayment not later than 
90 days after the final furnishing of 
materials, labor, or work on the 
project.*® This notice perfects the 
lienor’s claim against the bond for 
all payments due referenced in the 
notice and all subsequent payments 
that become due.” The notice of non- 
payment must be in substantially 
the same form as that provided by 
the statute.°! Serving a notice of 
nonpayment that does not adhere to 
the statutory form can negate an 
otherwise proper claim against the 
bond.” 

A lienor not in privity with the 
general contractor cannot maintain 
an action for labor, materials, or 
supplies against the general con- 
tractor or the surety unless it first 
serves the notice to contractor and 
the notice of nonpayment.** Like- 
wise, the claim against the bond by 
a lienor in privity with the general 
contractor is barred if it does not 
timely serve the surety and the con- 
tractor with the requisite notice of 
nonpayment.” 

All lienors must commence an ac- 
tion against the unconditional pay- 
ment bond within “one year from the 
performance of the labor or comple- 
tion of delivery of the materials and 
supplies.” Similar to the analysis 
for the timing of an action on a claim 
of lien, the time period for bringing 
an action against the surety on the 
bond shall be calculated from the 
actual last day of furnishing labor 
and materials and not “by other 
standards, such as the issuance of a 
certificate of occupancy or the issu- 
ance of a certificate of substantial 
performance.” Finally, similar to 
the notice of contest of lien, the con- 
tractor or its agent can also shorten 
the time limit for initiating an ac- 
tion against the bond from one year 
to 60 days by recording and serving 
a notice of contest of claim against 
payment bond.*’ 


Conditional Payment 
Bonds—§713.245 

A private owner concerned about 
clouds on title can also exempt prop- 
erty from the recording of liens by 
requiring that its contractor obtain 
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a conditional payment bond.** The 
conditional payment bond is a hy- 
brid: In some instances, it will ex- 
empt the owner’s property from 
liens and in others it will not. Gen- 
erally, if the contractor’s obligation 
to pay lienors is expressly condi- 
tioned upon and limited to the pay- 
ments made by the owner to the con- 
tractor, the duty of the surety to pay 
lienors under this bond will be co- 
extensive with the contractor’s duty 
to pay. This type of contractual pro- 
vision is commonly referred to as a 
“pay when paid” clause.*® When a 
lienor’s contract contains or incor- 
porates “pay when paid” language 
and the owner has not paid the con- 
tractor for a lienor’s work, the lienor 
is entitled to proceed against the 
property for payment pursuant to a 
claim of lien instead of against the 
conditional payment bond.” Alter- 
natively, if the owner has paid the 
contractor, the conditional payment 
bond protects the lienor in lieu of the 
property.” 


Section 713.245 governs condi- 
tional payment bonds and sets forth 
several requirements for such 
bonds. First, the bond must contain, 
in at least 10-point type, the “pay 
when paid” clause set forth in 
§713.245(1)(c). The notice of com- 
mencement must identify the bond 
as conditional and the owner has to 
attach the bond to the notice of com- 
mencement when it is recorded. 
Finally, the bond must contain the 
words “conditional payment bond” 
“in the title . . . at the top of the front 
page.” 

On a project bonded by a §713.245 
bond, lienors must act prudently 
and timely to protect the right to get 
paid from the property. Thus, where 
the bond otherwise complies with 
§713.245, regardless if the underly- 
ing contract contains or incorporates 
“pay when paid” language, the stat- 
ute requires the lienor to perfect its 
right to a claim of lien.® Accordingly, 
lienors faced with a purported 
§713.245 bond should timely serve 


their notice to owner within 45 days 
of beginning their work and record 
their claim of lien within 90 days of 
completion of the work, even though 
the $713.245 bond is attached to the 
recorded notice of commencement. 
This point cannot be overempha- 
sized. Then, notwithstanding the ex- 
istence of the conditional payment 
bond, if the owner has not paid the 
contractor for that lienor’s work, the 
lienor can proceed with an action to 
foreclose its claim of lien against the 
owner — but only if it has timely per- 
fected and properly recorded the 
lien. 

Just as important, lienors must 
also protect the right to get paid 
from the bond. Florida case law im- 
plicitly requires that lienors faced 
with a §713.245 bond perfect the 
right to recover against an uncondi- 
tional §713.23 bond. This is so be- 
cause in North American Specialty 
Ins. Co. v. Hughes Supply, 705 So. 
2d 616 (Fla. 4th DCA 1998), even 
though the bond complied with the 


INCOME ¢ SECURITY ¢ LIQUIDITY ¢ CAPITAL APPRECIATION 


MassMutual Settlement Solutions provides an array of financial products and services to 


meet your clients’ needs, including: Structured Settlement Annuities, 468b & Special 


Needs Trusts, ** Mutual Funds,* Fixed and Variable* Annuities, Life 
Insurance & Disability Income Insurance. Meet your clients’ 


You Can't Predict. You Can Prepare.s* 


needs by offering them an Integrated Financial Solution that 
matches individual needs with the best product solution. 


MassMutual 
FINANCIAL GROUP 
ONE COMPANY. ONE CALL. 


Call MassMutual Settlement Solutions 
to help secure your client’s future. 


SETTLEMENT SOLUTIONS 


1.866.257.MASS (6277) 


FIXED AND 
VARIABLE * 
ANNUITIES. 


MassMutual Settlement Solutions, 9140 Arrowpoint Blvd., Suite 400 Charlotte, NC 28273 © Toll Free 1.866.257.MASS (6277) © Fax 704.602.2121 © settlementsolutions@massmutual.com 


MASSMUTUAL SETTLEMENT SOLUTIONS IS A DIVISION OF MASSACHUSETTS MUTUAL LIFE INSURANCE COMPANY, 1295 STATE STREET, SPRINGFIELD, MA 01111-0001 © ©2000 MASSACHUSETTS MUTUAL LIFE INSURANCE CO. (MASSMUTUAL), 
SPRINGFIELD, MA 01111 © ESTABLISHED IN 1851 © A FORTUNE 500 COMPANY © OVER $200 BILLION IN ASSETS UNDER MANAGEMENT WITH ITS SUBSIDIARIES, INCLUDING OPPENHEIMERFUNDS, INC. AND DAVID L. BABSON & CO. INC. 


*SECURITIES PRODUCTS AND SERVICES OFFERED THROUGH MML INVESTORS SERVICES, INC., A MASSMUTUAL SUBSIDIARY, AND OPPENHEIMERFUNDS DISTRIBUTOR, INC. ¢ 


**TRUST SERVICES OFFERED THROUGH THE MASSMUTUAL TRUST COMPANY, FSB 


THE FLORIDA BAR JOURNAL/OCTOBER 2002 27 
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statutory requirements of §713.245, 
it was treated as an unconditional 
§713.23 bond as to every lienor 
whose contract did not contain or 
incorporate “pay when paid” lan- 
guage.” In fact, in North American 
Specialty, the lienor that failed to 
perfect the right to make a claim 
against the §713.23 bond was barred 
from recovery because its 
failure to comply with mandatory notice 
requirements of §713.23(1)(d) and (e), 
Florida Statutes, is not excused by its 
faulty interpretation of §713.245, 
Florida Statutes, and its assumption 
that it need not comply with the §713.23 
notice requirements.® 

Alternatively, although the bond 
may purport to be conditional, if for 
some reason it does not satisfy the re- 
quirements of §713.245, it may also 
be treated as a §713.23 bond as to all 
of the potential lienors on a job. 

Accordingly, if the general 
contractor’s contract with any lienor 
is found not to contain or incorpo- 


rate the necessary “pay when paid” 
language, pursuant to North Ameri- 
can Specialty the bond is likely to 
be treated as an unconditional 
§713.23 bond as to that respective 
lienor.®? Because §713.245 does not 
mandate the service of a notice to 
contractor or a notice of nonpayment 
(i.e., required to perfect a claim 
against a §713.23 bond) as condi- 
tions precedent to the perfection of 
the lienor’s claim against the condi- 
tional payment bond, the lienor’s 
failure to satisfy the notice provi- 
sions of §713.23 risks foregoing its 
bond claim entirely.” Indeed, 
lienors are not prejudiced in any way 
by perfecting their rights under 
§713.23 against a bond that on its 
face satisfies §713.245 (conditional 
payment bond). 

Where the bond is deemed a 
§713.245 bond as to a particular 
lienor who has properly recorded a 
claim of lien and the owner has paid 


the contractor for that lienor’s work, 
the owner has 90 days to transfer 
the lien to the conditional payment 
bond.”! The owner does so by record- 
ing a notice of bond and a certificate 
of payment to the contractor in the 
public records in similar fashion to 
the recording of a claim of lien (see 
above).” 

The notice of bond effectuates the 
transfer of the claim of lien to the 
bond, and the certificate of payment 
certifies that the owner has paid the 
contractor for that lienor’s work, 
triggering the surety’s liability on 
the bond.” If the owner waits more 
than 90 days to transfer the lien to 
the §713.245 bond, the transfer is 
only effective as to that lien if the 
contractor, owner, and surety sign 
the notice of bond.” 

If the lien is properly transferred 
to the conditional bond, the lienor 
has one year from the transfer date 
to bring an action against the surety 
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on the bond.” If the owner does not 
transfer the lien to the conditional 
bond for whatever reason, the lienor 
must disregard the existence of the 
bond and initiate an action to fore- 
close the lien within one year from 
its recordation date.” Lienors, how- 
ever, do not often know whether the 
owner has, in fact, paid the general 
contractor for their particular work 
until the owner transfers the lien to 
the bond and records the certificate 
of payment. It is imperative, there- 
fore, that in a §713.245 bond sce- 
nario the lienor always perfect its 
right to a claim of lien and its rights 
against a §713.23 bond, unless it is 
unequivocally clear that the bond 
will be deemed conditional as to that 
lienor. 

Finally, to the extent that the 
owner has partially paid the con- 
tractor for a lienor’s work, and the 
recorded certificate of payment re- 
flects this fact, the lienor can pro- 
ceed with both a claim against the 
$713.245 bond for the amount paid 
by the owner and to foreclose its 
claim of lien for the amount un- 
paid.” In this rare situation, the 
lawsuit must be timely initiated to 
comply with the one-year lien limi- 
tation period because the lien recor- 
dation date logically occurs prior to 
the date of its partial transfer to the 
conditional payment bond. 

On a presumptively bonded job, a 
lienor’s failure to perfect lien rights 


due to the identification of a 
§713.245 bond in the notice of com- 
mencement or otherwise is an easy 
way to avoid getting paid. Likewise, 
misinterpretation of the nature of 
the bond due to the contractual ian- 
guage involved and the consequent 
failure to perfect the unconditional 
bond claim pursuant to §713.23 can 
also result in nonpayment. 

Instead, reference to the §713.245 
bond in the notice of commencement 
(or on the bond itself) should trig- 
ger careful consideration of the rel- 
evant notice requirements, contrac- 
tual language, and bond documents 
to ensure that the right to get paid 
(from either the conditional or un- 
conditional bond and/or the prop- 
erty) is not lost through failure to 
recognize the true nature of the bond 
in question. 


Transfer Bonds 

Florida’s construction lien law 
also provides for the transfer of a 
claim of lien to a bond upon filing 
with the clerk of the court a bond 
written “in an amount equal to the 
amount demanded in such claim of 
lien, plus interest thereon at the le- 
gal rate for three years, plus $1000 
or 25 percent of the amount de- 
manded in the claim of lien, which- 
ever is greater, to apply on any at- 
torneys’ fees and court costs that 
may be taxed in any proceeding to 
enforce said lien.”’* If the lien is 
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transferred to the bond before the 
lienor files suit, the surety must be 
named in the suit. The one-year 
limitations period for bringing an 
action on a claim of lien applies to 
an action against the transfer 
bond.” 


Florida Public 
Payment Bonds 

There are no lien rights in Florida 
when work is performed on publicly 
owned property. F.S. §255.05 
(known as the “Little Miller Act” in 
reference to the corresponding fed- 
eral law, 40 U.S.C. §270a) requires 
a person entering into a contract 
with the state or any county, city, 
or other political subdivision or pub- 
lic authority in excess of $100,000 
for the repair or construction of a 
public facility to provide a payment 
and performance bond.” The re- 
quirement may be waived by a local 
government for a contract in an 
amount of $200,000 or less.*! 

A lienor on a public job has the 
right to look to a §255.05 public pay- 
ment bond for payment. The §255.05 
notice provisions differ only slightly 
from those under a private uncon- 
ditional payment bond (§713.23). 
Thus, a lienor in direct contract with 
a general contractor need only file 
suit on the bond within one year of 
last furnishing labor, services, or 
materials on the job. Lienors, such 
as material suppliers, however, who 
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are not in privity with the general 
contractor, must first furnish the 
contractor with notice that they will 
look to the bond for protection (“no- 
tice to contractor”).** This notice 
must be served within 45 days of 
first furnishing work or delivering 
materials to the job—similar to the 
notice to contractor required by 
§713.23(1)(c).** The sub-subcontrac- 
tor or supplier must also, within 90 
days after the final furnishing of 
labor services or materials to the 
project, serve the contractor and the 
surety with a notice of nonpayment 
setting forth, among other things, the 
amount of the claim, the public project 
on which the work was done, and the 
name of the general contractor.” 

An action by a lienor lacking priv- 
ity with the contractor may not be 
instituted against the general con- 
tractor and/or the surety unless both 
notices are given.* Finally, the ac- 
tion on the public payment bond 
must be commenced within one year 
from the last date of performance or 
delivery of materials.*’ Attorneys’ 
fees and costs are also recoverable 
by the prevailing party.* 


Conclusion 

Perfecting lien and/or bond rights 
under Florida law is not that diffi- 
cult. The key to doing it correctly is 
making sure you and/or your client 
act prudently and quickly right be- 
fore or at the time performance be- 
gins. Your client should certainly 
not wait until a pay requisition goes 
unanswered before starting to won- 
der if he or she possesses lien and/ 
or bond rights. As discussed, the mo- 
ment your client begins to provide 
labor, services, or materials, its lien 
and/or bond rights arise. Although 
perfecting a construction claim of 
lien will not always ensure that the 
lienor will be paid, when the pay- 
ment cycle on a project breaks down, 
those lienors who perfected their 
lien and/or bond rights will be paid 
first. Indeed, adhering to the statu- 
tory framework is akin to having a 
guarantee for payment that is se- 
cured by the owner’s property or by 
a bond. By following the statutory 
requirements to perfect lien and/or 
bond rights before they become an 


issue, instead of wondering if you 
will be able to recover your brother’s 
$15,000 loss against a “dry well” 
general contractor, you will be able 
to return his desperate phone call 
and tell him, “Here comes the 
money!” with confidence. O 
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fer bond pursuant to §713.24. See id. See 
also infra, section on transfer bonds and 
§713.24. 

‘6 The notice to owner must still be 
served even if the owner is actually 
aware of the lienor’s presence on the job. 
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See Tompkins Land Co., Inc. v. Edge, 
341 So. 2d 206, 208 (Fla. 4th D.C.A. 
1976) (advice to subcontractor by owner 
that fire hydrant was in the wrong place 
was not evidence of notice under the lien 
statute). 

19 See Fia. Stat. §713.08(5). 

20 “Substantial completion” within the 
meaning of a construction contract has 
been defined to be the time when “the 
owner begins to utilize the work for its 
intended purpose.” See J.M. Beeson Co. 
v. Sartori, 553 So. 2d 180, 182 (Fla. 4th 
D.C.A. 1989). 

21 Aronson v. Keating, 386 So. 2d 822, 
823 (Fla. 4th D.C.A. 1980). 

22 See Fia. Stat. §713.08(5). 

23 Cf. Lofter v. Rashide, 523 So. 2d 
1230, 1230-31 (Fla. 3d D.C.A. 1988) 
(claim of lien invalid because it incor- 
rectly described the materials that were 
furnished by the lienor). 

*4 Stat. §713.08(4)(c). 

°5 See, e.g., Fua. Stat. §713.08(4)(c). 

26 See Fia. Stat. §713.22. 

27 See Fia. Stat. §713.22(1). 

28 See Fia. Stat. §713.29. 

2° See Argonaut Ins. Co. v. May Plumb- 
ing Co., 474 So. 2d 212, 214 (Fla. 1985) 
(prejudgment interest is another ele- 
ment of pecuniary damages and once a 
verdict has liquidated damages as of a 
certain date, computation of prejudg- 
ment interest is merely a mathematical 
computation). 

30 See Fia. Stat. §713.22(2). 

31 See id. 

82 See Dykema v. Trans State Indus- 
tries, Inc., 303 So. 2d 52, 53 (Fla. 2d 
D.C.A. 1974); Jack Stilson & Co. v. 
Caloosa Bayview Corp., 265 So. 2d 85 
(Fla. 2d D.C.A. 1972), affd., 278 So. 2d 
282, 283 (Fla. 1973). 

33 See Fia. Stat. §713.31. 

34 See id. 

35 See Fia. Stat. §713.31(2). 

36 The “good faith” exception to the 
fraudulent lien statute was enacted to 
prevent inhibiting those involved in a 
good faith dispute over monies owed 
from exercising their right to file a pro- 
tective lien. See, e.g., Delta Painting, Inc. 
v. Baumann, 710 So. 2d 663, 666 (Fla. 
3d D.C.A. 1998) (Cope, J., dissenting). 
See also William Dorsky Assoc., Inc. v. 
Highlands County Title & Guaranty 
Land Co., 528 So. 2d 411, 412 (Fla. 2d 
D.C.A. 1988) (recognizing that liens filed 
in good faith preclude an award of puni- 
tive damages); Vinci Development Co. v. 
Connell, 509 So. 2d 1128, 1133 (Fla. 2d 
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D.C.A. 1987) (same). 

37 See Fa. Stat. §713.20. 

38 See id. 

38 The owner can also institute an ac- 
tion to discharge the lien. See FLa. Star. 
§713.21(4). Further, an owner eager to 
remove the lien can transfer it to a bond. 
See Fra. Svat. §713.24. 

40 See Fia. Stat. §713.23. 

41 See Stat. §713.02(6). 

#2 See Fia. Stat. §713.23. 

43 See Fia. Stat. §713.13(1)(e). 

44 See Fria. Stat. §713.23(2). A lienor 
may also demand a copy of a payment 
bond, if any, from the owner, contrac- 
tor, or surety at any time. See Fa. Star. 
§713.23(1)(b). 

45 See Fia. Stat. §713.23(1)(c). 

46 See id. 

47 See id. 

48 See id. 

49 See Fia. Stat. §713.23(d). 


50 See id. 

51 See id. 

52 See Midtown Enterprises, Inc. v. Lo- 
cal Contractors, Inc., 750 So. 2d 683, 685 
(Fla. 3d D.C.A. 1999), reh’g. denied, (2000). 

53 See Fia. Stat. §713.23(1)(e). 

54 See Fia. Stat. §713.23(1)(d). 

55 Stat. §713.23(1)(e). 

1d. 

57 See id. 

58 See Fa. Stat. §713.245. 

59 See North American Specialty Ins. 
Co. v. Hughes Supply, Inc., 705 So. 2d 
616, 618 (Fla. 4th D.C.A. 1998). 

60 See generally Fa. Stat. §713.245. 

81 See id. 

8 See Fia. Stat. §713.245(1)(c). 

63 See Fia. Stat. §713.245(1)(a). 

64 See Fia. Stat. §713.245(1)(b). 

6 See Fia. Stat. §713.245(4). 

66 See Fia. Stat. §713.245(3). 

87 See North American Specialty, 705 


So. 2d at 617. 

68 See id. at 618. 

69 See id. at 617. 

7 See id. 

1 See Fia. Star. $713.245(4). 
72 See id. 

73 See id. 

4 See id. 

5 See Fia. Stat. §713.245(2). 
7 See Fia. Stat. §713.22(1). 

7 See Stat. §713.245(10). 
78 Fia. Stat. §713.24(1)(b). 

79 See Fia. Stat. §713.24(4). 

80 See Fia. Stat. §255.05(1)(a). 
81 See id. 

82 See Fia. Stat. §255.05(2)(a)2. 
83 See id. 

54 See id. 

85 See id. 

86 See id. 

87 See id. 

88 See id. 
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Measure Damages 


Property Loss Cases 


by John W. Reis 


roving damages in a large property loss case is 

often tedious, sometimes complex, and occasion- 

ally treacherous. The drudgery of itemizing the 

damages is difficult enough. The battle over en- 
titlement to economic damages is no less daunting. Once 
entitlement is established, the weary litigant may have 
little time or energy left to fully analyze the proper legal 
standards for recovering those damages. This article is 
intended as a survival manual of sorts—a guide through 
the law on the proper measure of property damages in 
Florida.' 


General Rule of Recovery 

For both real and personal property losses, the general 
rule of recovery is that a property owner can recover the 
cost of replacement, repair, or restoration of property, 
unless the damage is permanent and the restoration cost 
will exceed the diminution in the fair market value of the 
property, in which case the damages are limited to the 
diminution in fair market value.” More succinctly stated, 
an award of damages to property is generally limited to 
the restoration cost or the diminution in fair market value, 
whichever is less.* Thus, for example, in U.S. Steel Corp. 
v. Benefield, 352 So. 2d 892, 894-95 (Fla. 2d DCA 1977), 
cert. denied, 364 So. 2d 881 (Fla. 1978), the court held 
that the plaintiff, a property owner, could not recover the 
full cost of restoring 26 damaged acres of land but was 
instead limited to the diminution in value, where the res- 
toration cost was $13,084 but the property’s entire value 
was only $12,116 ($466 per acre). 
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Establishing “Fair Market Value” 

The term “fair market value” is defined as “the amount 
of money which a purchaser willing but not obliged to 
buy the property would pay to an owner willing but not 
obliged to sell it, taking into consideration all uses to 
which the property is adapted and might in reason be 
applied.”* Three well-recognized guides to appraisal have 
evolved, all of which take the property’s pre-loss physi- 
cal depreciation into account: “(1) the cost approach; (2) 
the comparable sales approach; and (3) the income or 
economic approach.” 

In the appraisal and insurance industries, the term 
“actual cash value” is often used to describe the pre-loss 
value of certain property, such as vehicles or appliances 
or structures. Appraisal guides, such as the Kelley Blue 
Book‘ for vehicles or the Marshall & Swift guide’ on struc- 
tures, can help estimate the actual cash value. Although 
no published Florida case has directly addressed the use 
of these insurance appraisal guides to determine dimi- 
nution in market value, language from one Florida case 
indicates that the term “actual cash value” is “generally 
synonymous with” fair market value. 

In American Reliance Insurance Company v. Perez, 689 
So. 2d 290 (Fla. 3d DCA 1997), homeowners brought a 
class action against their property insurer on the mean- 
ing of the term “actual cash value.” In determining that 
the term was not ambiguous, the court essentially 
equated “actual cash value” with “fair market value,” 
stating as follows: 


The insurer contends that the policy language is unambigu- 
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ous—that when an insured elects not to 
repair or replace damage to the insured 
building, then the insured is entitled to 
be paid only the “actual cash value,” i.e., 
an amount less a deduction for prior de- 
preciation, because the damaged portion, 
not being new, had suffered actual physi- 
cal depreciation before the hurricane 
damage... . We find that the control- 
ling language is not ambiguous. The ex- 
pression “actual cash value” is an often- 
used appraisal term, generally 
synonymous with “market value” or “fair 
market value.”® 


“Stigma” Damages 

Damaged property sometimes car- 
ries a “stigma” associated with the 
event that caused the damage even 
after repairs have been made, espe- 
cially in cases involving numerous 
construction defects, mold damage, 
or termite infestation. The owner of 
such property often will desire not 
only the repair costs, but also the 
additional diminution in value as- 
sociated with the stigma. 

In Orkin Exterminating Com- 
pany, Inc. v. DelGuidice, 790 So. 2d 
1058 (Fla. 5th DCA 2001), for ex- 
ample, the homeowners sought, and 
the jury awarded, $300,000 against 
a pest control company for the lost 
market value associated with the 
stigma of repeated termite infesta- 
tions. The Fifth District reversed the 
award based on a provision in the 
parties’ contract which limited the 
homeowners’ remedy to retreatment 
and repair of the damage, but went 
on to note that stigma/diminution 
damages would otherwise have been 
recoverable under the following cir- 
cumstances: 

[T]he diminution in value damages of 
$300,000 could have properly been pre- 
sented to the jury if competent substan- 
tial evidence had been presented that the 
cost to repair existing termite damage 
and the cost of providing effective ter- 
mite eradication procedures would have 
constituted economic waste. In other 
words, had evidence been presented that 
the cost of repair was substantially 
greater than the diminution in value, 


diminution in value would have been the 
proper standard to apply.® 


Under this holding, stigma dam- 
ages are recoverable in Florida as 
an element of the diminution in 
market value when reparation is 
either impracticable or exceeds the 
overall diminution in value; how- 
ever, such damages are not recover- 


able in addition to the repair cost 
when the diminution in value ex- 
ceeds the repair cost.’° 


Proof Through a 
“Qualified” Witness 

Courts require that proof of lost 
fair market value be established by 
competent, substantial evidence 
through a “qualified” witness.'! Gen- 
erally, the use of expert testimony 
is preferred.'’* However, most courts 
will allow a nonexpert owner to tes- 
tify to the value of his or her own 
property.’* The rule is “based on the 
owner’s presumed familiarity with 
the characteristics of the property, 
his knowledge or acquaintance with 
its uses and purposes, and his expe- 
rience in dealing with it.” 


Burden to Establish 
Lesser Figure 

Because the owner is generally 
limited to the lesser of the restora- 
tion cost or the diminution in value, 
one issue which occasionally arises 
at trial is whether the owner has the 
burden to introduce both figures in 
order to establish which one is the 
lowest. One Florida case holds that 
an owner seeking repair costs need 
not prove that repair costs exceeded 
diminution in market value,’ but 
another case holds that an owner 
seeking the diminution in value 
must show that repairs were either 
impracticable or in excess of the 
diminution in value.'® Close analy- 
sis of the two cases highlights the 
distinction. 

In American Equity Insurance Co. 
v. Van Ginhoven, 788 So. 2d 388 
(Fla. 5th DCA 2001), plaintiff intro- 
duced evidence of, and was awarded 
at trial, a restoration cost of 
$48,144.50 for damages to a swim- 
ming pool caused by a contractor. On 
appeal, defendant argued that the 
damages should have been limited 
to the difference between the value 
of the land before and after the dam- 
ages occurred. In its opinion, the 
court allowed the award to stand, 
noting that neither party introduced 
evidence to establish that the 
$48,144.50 was higher than the 
diminution in value: 
In the instant case, Fernandez proved 
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that the costs associated with replacing 
the pool and repairing the damages less 
significant upgrades, was $48,144.50. 
The record fails to demonstrate that this 
cost exceeded the value of the pool in its 
original condition or its depreciation in 
value. Moreover, Fernandez demon- 
strated that replacing and repairing the 
damage was practicable by actually hav- 
ing it done. Accordingly, American Eq- 
uity has failed to demonstrate on appeal 
that the trial judge erred in awarding 
Fernandez the cost associated with re- 
placing her pool and repairing the other 
damaged property.” 

Conversely, in DelGuidice, the 
plaintiff introduced evidence of 
diminution in value caused to a 
house infested with termites but 
failed to establish that restoration 
would be either impracticable or in 
excess of the diminution in value. 
The court reversed the award and 
limited the remedy to the contract’s 
exclusive remedy of repair, but also 
stated that it would have affirmed 
the diminution award if the plain- 
tiff had shown the remedy of repair 
to be impracticable or “wasteful,” 
i.e., in excess of the diminution 
value. 

The distinction between the two 
cases is that the plaintiff in Van 
Ginhoven established the practica- 
bility of restoration by actually per- 
forming it, whereas the plaintiff in 
DelGuidice apparently abandoned 
the repair efforts and introduced no 
evidence that restoration was prac- 
ticable. 

The cautious practitioner should 
thus establish the practicability of 
restoration when seeking restora- 
tion costs or the impracticability/ 
wastefulness of restoration when 
seeking diminution in value, leav- 
ing it to the opposing party to show 
that the alternative remedy is prac- 
ticable, quantifiable, and lower.'* 


Going Beyond 
the Lesser Figure 

Limitation to the lesser of the res- 
toration cost or the diminution in 
value of an item of property does not 
necessarily prevent a party from 
introducing the higher figure into 
evidence. For example, the replace- 
ment cost of damaged property can 
be introduced as relevant evidence 
on the question of the diminution in 
value, or vice versa, in order to as- 
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sist the jury in determining the de- 
gree of injury to the property.’® In 
addition, courts have allowed recov- 
ery for loss of use, code upgrades, 
debris removal, waste remediation, 
personal or sentimental value, and 
extra value for unique service struc- 
tures. 


Loss of Use: 
Personal Property 

In the personal property context, 
an owner is entitled to recover not 
only for repairs but also for the loss 
of use of property, so long as the loss 
is not total and the owner actually 
opts to repair.” The rule derives 
from the Restatement of Torts §928 
(1939), which provides: 
Where a person is entitled to a judgment 
for harm to chattels not amounting to a 
total destruction in value, the damages 
include compensation for (a) the differ- 
ence between the value of the chattel 
before the harm and the value after the 
harm, or at the plaintiffs election, the 
reasonable cost of repairs or restoration 
where feasible, with due allowance for 
any difference between the original 
value and the value after repairs, and 
(b) the loss of use. 


This provision was construed in 
Badillo v. Hill, 570 So. 2d 1067, 
1068 (Fla. 5th DCA 1990), as enti- 
tling the plaintiff in that case to 
make an election as to the theory of 
recovery, but preventing plaintiff 
from obtaining “a combination of 
cost of repairs plus lessened value 
before repairs, because that would 
permit a double recovery.””' 


Loss of Use/Living 
Expenses: Real Property 

In the real property context, most 
jurisdictions follow the same rule as 
with personal property, allowing 
loss of use of realty if the damage 
caused the owner to be unable to use 
the property for a period of time.” 


Code Upgrades 

Property owners, faced with re- 
pairing or replacing property, may 
be required to comply with a regu- 
lation or code either newly enacted 
or from which the owner was previ- 
ously exempt before the loss. Al- 
though no published Florida deci- 
sion appears to have squarely 
addressed the issue in the tort or 
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breach of contract context,”’ other ju- 
risdictions have allowed the addi- 
tional cost of code compliance.” Ra- 
tionales for allowing such recovery 
include incentive to avoid cutting 
corners in the reconstruction and 
weighing the interests of public 
safety and the owner’s full use of the 
property against the tortfeasor who 
caused the damage. 


Debris Removal 

Structural damages often involve 
removal of debris before rebuilding 
can begin. If the costs of debris re- 
moval is included within the over- 
all rebuilding cost and if that total 
cost is less than the diminution in 
value, it follows that the cost is re- 
coverable. However, in cases where 
the debris removal cost causes the 
restoration cost to exceed the dimi- 
nution in market value or when a 
destroyed structure is not rebuilt 
but debris removal costs are none- 
theless incurred, the question be- 
comes whether the cost to remove 
debris from the land is recoverable 
in addition to the diminution in 
market value of the structure. 

Although no Florida cases provide 
a direct answer, this author argues 
that the cost of removing structural 
debris from the land should be al- 
lowed in either situation. The struc- 
ture and land are separate items of 
property. Debris damages the land, 
not the structure. Debris removal 
restores the land, not the structure, 
especially where the structure is not 
rebuilt. Rebuilding of the structure 
does not commence until the old 
structural debris is removed. In ad- 
dition, the land’s diminution in 
value will be directly affected by the 
need to remove the debris. Accord- 
ingly, the debris removal cost should 
be recoverable as an element of the 
land damage separate and apart 
from the damage to the structure. 

In rare instances, the debris will 
not have been removed by the time 
of trial. Nonetheless, the presence 
of debris will likely affect the value 
of the property to a potential pur- 
chaser, as with stigma damages dis- 
cussed above in DelGuidice. Apply- 
ing the De/Guidice rationale, the 
presence of debris should be a fac- 


tor in determining the diminution 
of value even when the debris has 
not actually been removed. 


Waste Remediation 

In cases of damage to land caused 
by pollution or waste, public policy 
would seem to weigh in favor of al- 
lowing the owner the full cost to 
remediate the land in excess of dimi- 
nution in value as an incentive to 
remove the hazards posed by such 
waste. Early cases on the issue, how- 
ever, were reluctant to allow such 
full remediation if the cost exceeded 
diminution in value. For example, 
in both Standard Oil Co. v. 
Dunagan, 171 So. 2d 622 (Fla. 3d 
DCA 1965), and Crown Cork & Seal 
Co. v. Vroom, 480 So. 2d 108 (Fla. 
2d DCA 1985), landowners who 
sought restoration costs for contami- 
nation of their groundwater were 
limited to the diminution in value. 

More recently, the Florida Su- 
preme Court distinguished those 
cases in Davey Compressor Co. v. 
City of Delray Beach, 639 So. 2d 595 
(Fla. 1994). There, the court 
awarded the City of Delray Beach 
the full cost of restoration of land 
polluted by the defendant. While not 
expressly receding from Dunagan 
and Vroom, the decision in Davey 
Compressor Co. gave increased em- 
phasis on the public policy of full 
remediation where the contamina- 
tion adversely affects the public: 
“Recognizing the environmental 
dangers that are directly associated 
with the negligent contamination of 
groundwater, we find that public 
policy supports restoration costs as 
the measure of damages in this 
case.” 

Thus, entitlement to full 
remediation costs above diminution 
in value may be recoverable if the 
land poses a public health hazard. 


Personal, Peculiar, 
or Sentimental Value 

Certain property will possess a 
special value to the owner that is 
difficult to quantify in terms of mar- 
ket value. For example, family heir- 
looms, photographs, or other irre- 
placeable items are often imbued 
with tremendous sentimental value, 
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but little objective market value. 
When such items are destroyed, the 
owner naturally desires compensa- 
tion above the fair market value. 
Most jurisdictions will allow recov- 
ery above the objective diminution 
in market value for such items in 
certain circumstances.” Florida fol- 
lows that trend. 

In Carye v. Boca Raton Hotel and 
Club Limited Partnership, 676 So. 
2d 1020 (Fla. 4th DCA 1996), the 
plaintiff, who lost jewelry acquired 
over a lifetime, sought entitlement 
to the sentimental value of the lost 
items. The Fourth District began by 
recognizing the right to recover for 
lost sentimental value in special cir- 
cumstances, such as where the item 
has no market value or where limi- 
tation to the fair market value 
would be “manifestly unfair”: 

It is often impossible to place what is a 
current market value on such articles 
but the law does not contemplate that 
this be done with mathematical exact- 
ness. The law guarantees every person 
a remedy when he has been wronged. If 
the damage is to personal property as in 
this case, it may be impossible to show 
that all of it had a market value. In fact 
it may be very valuable so far as the 
owner is concerned but have no value so 
far as the public is concerned. It would 


be manifestly unfair to apply the test of 
market value in such cases.’ 


The court then noted that the jew- 
elry in question “obviously pos- 
sessed sentimental value, as it was 
accumulated over 48 years of mar- 
riage and included engagement 
rings, wedding bands and anniver- 
sary presents.” However, because 
the jewelry “also had significant 
market value”—$156,470 to be pre- 
cise—and because limitation to that 
value was not “manifestly unfair,” 
the court held that it was improper 
for the court to have allowed testi- 
mony regarding its sentimental 
value: “[Wle conclude that in a situ- 
ation where the lost property has 
both a market value and sentimen- 
tal value, as is the case here, the 
burden again rests with the plain- 
tiff to prove that the market valua- 
tion would be manifestly unfair.””° 

Under the Carye approach, a jury 
may consider the sentimental value 
of a lost item so long as plaintiff 
proves that the item had sentimen- 
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tal value and that either the item 
had no quantifiable market value or 
limitation to the market value 
“would be manifestly unfair.” 


Unique Structures 

Related to the issue of sentimen- 
tal value is the issue of entitlement 
to damages beyond market value for 
unique service-type structures be- 
longing to religious groups, hospi- 
tals, country clubs, schools, colleges, 
charitable societies, and similar or- 
ganizations. Although this author 
has uncovered no Florida cases di- 
rectly addressing the issue, courts 
from other jurisdictions have recog- 
nized that diminution in fair mar- 
ket value may not adequately quan- 
tify the actual loss for such unique 
structures.*° The principles an- 
nounced in Carye, allowing damages 
beyond market value upon proof 
that such limitation would be 
“manifestly unfair,” can be applied 
by analogy to such structures. 


Goods for Sale 

In the business context, the gen- 
eral rule is that the proper measure 
of damages for goods held for sale is 
not the retail selling price but is lim- 
ited to wholesale cost of the goods 
at the time of the loss.*! “[T]he owner 
of a stock of goods held for sale, 
which has been damaged or de- 
stroyed, is entitled to recover, as 
damages, the reasonable cost of re- 
placing such goods, which includes 
the wholesale cost at the time of the 
loss, plus any other reasonable ex- 
penses incurred in the replace- 
ment.”*” 

The proper market for determin- 
ing the market value of such goods 
is the wholesale market to which the 
injured party would have to go in 
order to replace the goods.*° 


Conclusion 

The road to recovery in substan- 
tial property loss cases can be 
twisted, dark, and scary. The prac- 
titioner cannot simply rely on the 
general rule limiting recovery to the 
lesser of either the restoration cost 
or the diminution in value without 
also understanding the nuances of 
the issues covered in this article. 


The applicable law on these issues 
should be read thoroughly and, in 
many cases, will need to be applied 
by analogy in the absence of cases 
directly on point. As with any rough 
terrain, it should be traveled care- 
fully, cautiously, and with as many 
guides as possible. Q 


1 This article also draws from analo- 
gous case law in other southeastern 
states, including Georgia, South Caro- 
lina, North Carolina, Virginia, Ken- 
tucky, Tennessee, Alabama, and Missis- 
sippi. 

2 United States Steel Corporation v. 
Benefield, 352 So. 2d 892 (Fla. 2d D.C.A. 
1977), cert. denied, 364 So. 2d 881 (Fla. 
1978); American Equity Insurance Co. 
v. Van Ginhoven, 788 So. 2d 388, 391 
(Fla. 5th D.C.A. 2001); Bisque Associates 
of Florida, Inc. v. Power of Quayside No. 
II Condominium Association, 639 So. 2d 
997 (Fla. 3d D.C.A. 1994); Keyes Co. v. 
Shea, 372 So. 2d 493 (Fla. 4th D.C.A. 
1979); Airtech Service, Inc. v. 
MacDonald Construction Co., 150 So. 2d 
465 (Fla. 3d D.C.A. 1963). Cf. Fuller v. 
Martin, 125 So. 2d 4 (Ala. 1960); Ryland 


Group v. Daley, 537 S.E.2d 732, 738 (Ga. 
Ct. App. 2000); Ray v. Strawsma, 359 
S.E.2d 376 (Ga. Ct. App. 1987); Island 
Creek Coal Company v. Rodgers, 644 
S.W.2d 339 (Ky. 1982); System Fuels, 
Inc. v. Barnes, 363 So. 2d 747 (Miss. 
1978) (Measure of damages for perma- 
nent injury to land is diminution in 
value; but where the property can be 
restored to its former condition at a cost 
less than the value determined by the 
diminution of the value of the land, the 
measure of damages is the cost of resto- 
ration of the property plus compensation 
for the loss of its use.); Huberth v. Holly, 
462 S.E.2d 239 (N.C. Ct. App. 1995) 
(“[T]he general rule is that where the 
injury is completed (as opposed to a con- 
tinuing wrong) the measure of damages 
‘is the difference between the market 
value of the property before and after 
the injury.’ Huff v. Thornton, 23 N.C. 
Ct. App. 388, 393-94, 209 S.E.2d 401, 
405 (1974)”); Scott v. Fort Roofing and 
Sheet Metal Works, Inc., 299 S.C. 449, 
385 S.E.2d 826 (1989) (“Cost of repair 
or restoration is a valid measure of dam- 
ages for injury to a building although 
compensation may be limited to the 
value of the building before the damage 
was inflicted.”); Redbud Coop. Corp. v. 
Clayton, 700 S.W.2d 551, 560-61 (Tenn. 
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Ct. App. 1985) (“Our appellate courts 
have uniformly held that the measure 
of damages for injury to real estate is 
the difference between the reasonable 
market value of the premises immedi- 
ately prior to and immediately after in- 
jury but if the reasonable cost of repair- 
ing the injury is less than the 
depreciation in value, the cost of repair 
is the lawful measure of damages.”); 
Chambers v. Spruce Lighting Co., 95 
S.E. 192 (W.V. 1918). 

3 Courtney Enterprises, Inc. v. Publix 
Supermarkets, Inc., 788 So. 2d 1045 (Fla. 
2d D.C.A. 2001). 

* American Reliance Insurance Com- 
pany v. Perez, 689 So. 2d 290 (Fla. 3d 
D.C.A. 1997) (quoting City of Tampa v. 
Colgan, 121 Fla. 218, 230, 163 So. 577, 
582 (1935), and citing 4 NICHOLS ON EmI- 
NENT DomaIN §12.02[1], at 12-62 to 12- 
70 (rev. 3d ed. 1996)). See also Ocean 
Electric Company v. Hughes Laborato- 
ries, Inc., 636 So. 2d 112 (Fla. 3d D.C.A. 
1994) (fair market value looks at “the 
price which would be agreed upon at a 
voluntary sale between a willing seller 
and a willing purchaser.”); CHARLEs T. 
McCormick, Damaces §44 (1935) (mar- 
ket value defined as sale by leisurely 
seller to willing buyer). 

> American Reliance Insurance Com- 
pany v. Perez, 689 So. 2d 290 (Fla. 3d 
D.C.A. 1997) (citing McNayr v. 
Claughton, 198 So. 2d 366, 368 (Fla. 3d 
D.C.A. 1967). 

® See, e.g., KELLEY, BLUE Book Usep Car 
GuIDE: PrivaTE Party, TRADE-IN, RETAIL 
VALUES, 1987-2001 Car anp TRUCK, 
Juty-DeEc. 2002 (May 2002). 

7 See, e.g., MARSHALL & SwiFT, RESIDEN- 
TIAL Cost HanpBook (2002). 

8 Perez, 689 So. 2d at 291. 

® DelGuidice,790 So. 2d at 1160. 

10 Similarly, in Ryland Group v. Daley, 
537 S.E.2d 732, 739 (Ga. Ct. App. 2000), 
the jury awarded homeowners the cost 
to repair a house plus “stigma” damages 
associated with the home’s history of 
construction defects. The trial court, 
however, subtracted the stigma dam- 
ages, limiting the award to the repara- 
tion costs. On appeal, the appellate court 
affirmed the reduction, noting that 
stigma damages are not to be added to 
the cost to repair, though such damages 
may be recoverable as an element of the 
diminution in value. Because the plain- 
tiff in Ryland Group had failed to intro- 
duce evidence of the home’s fair market 
value—a fundamental predicate to es- 
tablishing diminution in value—there 
was no competent evidence to support 
the award. 

1 F.g., Hillside Van Lines, Inc. v. 
Matalon, 297 So. 2d 848 (Fla. 3d D.C.A. 
1974); McDonald Air Conditioning, Inc. 
v. John Brown, Inc., 285 So. 2d 697 (Fla. 
4th D.C.A. 1973). 

2 Kipps v. Virginia Natural Gas, Inc., 
441 S.E.2d 4, 5 (Va. 1994) (“An opinion 
on value is inadmissible when there is 
not evidence to support the opinion.”). 

18 First Interstate Development Corp. v. 
Ablanedo, 476 So. 2d 692 (Fla. 5th 
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D.C.A. 1985) (“The rule has been estab- 
lished in Florida that an owner may tes- 
tify as to the value of property which he 
owns.”); Hill v. Marion County, 238 So. 
2d 163 (Fla. 1st D.C.A. 1970); Harbond, 
Inc. v. Anderson, 134 So. 2d 816 (Fla. 2d 
D.C.A. 1961); Salvage & Surplus, Inc. 
v. Weintraub, 131 So. 2d 515 (Fla. 1st 
D.C.A. 1961). Cf. Imac Energy, Inc. v. 
Tittle, 590 So. 2d 163, 168 (Ala. 1991); 
Jetton v. Jetton, 502 So. 2d 756, 760 (Ala. 
1987); Bono v. Hamilton, 669 So. 2d 912, 
913 (Ala. Ct. App. 1995); Columbia Gas 
of Kentucky, Inc. v. Maynard, 532 S.W.2d 
3 (Ky. Ct. App. 1975) (owner’s estimate 
of what lost items were worth to him, 
unless so obviously preposterous as to 
be devoid of probative value, is enough 
to support award by properly instructed 
jury; that award must represent what 
property was actually worth to him in 
money, excluding any sentimental or 
fanciful value that for any reason he 
might place upon it, is a qualification to 
be incorporated in instructions.); 
Goodson v. Goodson, 551 S.E.2d 200 
(N.C. Ct. App. 2001); Appeal of Boos, 382 
S.E.2d 769 (N.C. Ct. App. 1989); 
Bumgarner v. Tomlin, 375 S.E.2d 520 
(N.C. Ct. App. 1989); Responsible Citi- 
zens v. City of Asheville, 302 S.E.2d 204 
(N.C. 1982); Doty v. Parkway Homes Co., 
295 S.C. 368, 368 S.E.2d 670 (S.C. 1988) 
(An owner is competent to testify on his 
own behalf as to the reasonable value of 
his household goods.) See generally 31 
Am. Jur. 2d Expert & Opinion Evidence, 
§142. But see Port Largo Club, Inc. v. 
Warren, 476 So. 2d 1330 (Fla. 3d D.C.A. 
1985) (“Where fair market value is at 
issue, expert testimony is necessary to 
prove the value thereof.”); Town of Rocky 
Mount v. Hudson, 421 S.E. 2d 407, 409 
(Va. 1992)Jandowner’s testimony that 
taking “ha[d] hurt [him] $20,000, at 
least” was sufficient to support damage 
award.”). 

4 First Interstate Development Corp. v. 
Ablanedo, 476 So. 2d 692 (Fla. 5th 
D.C.A. 1985). 

15 American Equity Insurance Co. v. 
Van Ginhoven, 788 So. 2d 388 (Fla. 5th 
D.C.A. 2001). 

16 Orkin Exterminating Company, Inc. 
v. DelGuidice, 790 So. 2d 1058 (Fla. 5th 
D.C.A. 2001). 

17 Van Ginhoven, 788 So. 2d at 391. 

18 Cf Magnus Homes, LLC v. Derosa, 
545 S.E.2d 166, 167 (Ga. Ct. App. 2001) 
(affirming a judgment for repair costs 
even though the owner “failed to ad- 
duce any evidence of the diminution in 
the value of the residence con- 
structed.”); Bell v. First Columbus 
National Bank, 493 So. 2d 964, 965 
(Miss. 1986) (“Plaintiff can choose to 
prove either the reasonable cost of re- 
placement or repairs or diminution in 
value, and if he proves either of these 
measures with reasonable certainty, 
damages are allowable, so long as the 
plaintiff will not be unjustly enriched 
and the defendant does not demon- 
strate that there is a more appropri- 
ate measure of damages.”); Nutzell v. 


2002 


Godwin, 1989 WL 76306 at *1-2 (Tenn. 
Ct. App.) (“We hold that the plaintiffs 
do not have the burden of offering al- 
ternative measures of damages. The 
burden is on the defendant to show 
that the cost of repairs is unreasonable 
when compared to the diminution in 
value due to the defects and omis- 
sions.”). 

19 Fuller v. Martin, 125 So. 2d 6 (Ala. 
1961); Ryland Group v. Daley, 537 
S.E.2d 732 (Ga. Ct. App. 2000) (“This 
difference in value may be illustrated by 
the reasonable cost of repair of defects.”) 
(quoting Eldridge, Georgia Personal In- 
jury & Property Damage—Damages, §$§8- 
2 and 8-3); Huberth v. Holly, 462 S.E.2d 
239 (N.C. Ct. App. 1995) (“Nonetheless, 
replacement and repair costs are rel- 
evant on the question of diminution in 
value and when there is evidence of both 
diminution in value and replacement 
cost, the trial court must instruct the 
jury to consider the replacement cost in 
assessing the diminution in value.”); 
Richard W. Cooper Agency v. Irwin 
Yacht & Marine Corp., 264 S.E.2d 768 
(N.C. Ct. App. 1980) (“[T]he law recog- 
nizes that the cost of repairs has a logi- 
cal tendency to shed light upon the ques- 
tion of the difference in market value.”); 
Redbud Coop. Corp. v. Clayton, 700 
S.W.2d 551, 561 (Tenn. Ct. App. 1985) 
(“Of course, the trier of fact can also take 
into consideration the reasonable cost of 
restoring the property to its former con- 
dition in arriving at the difference in 
value immediately before and after the 
injury to the premises.”); Averett v. 
Shircliff, 237 S.E.2d 92 (Va. 1977) (“The 
reasonable cost of repairs is one of the 
evidentiary factors in determining the 
market value of an automobile after it 
has been damaged.”). 

20 Florida Drum Company v. Thomp- 
son, 668 So. 2d 192 (Fla. 1996) (“Any loss 
of use, deterioration, or other damage 
that occurs after this reasonable period 
of time has passed is not the defendant’s 
responsibility.”); Badillo v. Hill, 570 So. 
2d 1067, 1068-69 (Fla. 5th D.C.A. 1990); 
Hillside Van Lines, Inc. v. Matalon, 297 
So. 2d 848 (Fla. 3d D.C.A. 1974) (“A per- 
son whose chattel is damaged, but not 
totally destroyed, is entitled to the dif- 
ference between the value before and 
after the damage, or at his election, the 
reasonable cost of repair with due allow- 
ance for the difference between the origi- 
nal value and the value after repair and 
to be compensated for the loss of use); 
Cf. Newman v. Brown, 90 S.E.2d 649 
(S.C. 1955). 

21 Citing Merrill Stevens Dry Dock Co. 
v. Nicholas, 470 So. 2d 32 (Fla. 3d 
D.C.A. 1985). The court in Badillo 
went on to hold that loss of use is lim- 
ited to a “reasonable time”—a period 
measured on an objective basis and not 
accounting for plaintiffs actual finan- 
cial or physical ability to expeditiously 
repair the item—and allowed reason- 
able rental costs to be used a measure 
of loss of use damages, whether or not 
the plaintiff actually rented another 
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item. Cf. Averett v. Shircliff, 237 S.E.2d 
92 (Va. 1977) (deviating slightly from 
§928 of the Restatement of Torts by 
deeming the measure of damages for 
an item that can be restored to its 
former condition to be the reasonable 
cost of repairs “with reasonable allow- 
ance for depreciation.”). 

22 System Fuels, Inc. v. Barnes, 363 
So. 2d 747 (Miss. 1978) (allowing loss 
of use expense in addition to the cost 
restoration of the property); Huff v. 
Thornton, 213 S.E.2d 198, 204 (N.C. 
1975) (*To stop [at diminution in 
value] would not fully compensate the 
plaintiffs for the losses sustained by 
them as a direct and natural result of 
the negligence of the defendants.... 
[T]he plaintiffs cannot have the use 
of their house during the time reason- 
ably necessary for its repair or re- 
placement and must obtain lodging 
elsewhere for such period of time. For 
this loss they are entitled to recover . 
. . .). Compare Standard Oil Co. v. 
Dunagan, 171 So. 2d 622 (Fla. 3d 
D.C.A. 1965) (plaintiffs whose land 
was permanently damaged from dis- 
charge of gasoline from defective 
tanks and who sought diminution in 
value damages plus loss of use of wa- 
ter supply rather than cost of repairs 
were not entitled to add the loss of use 
figure to their recovery, but were al- 
lowed to factor the loss of use into the 
diminution in value) with Blake v. Hi- 
Lu Corp., 781 So. 2d 1122 (Fla. 3d 
D.C.A. 2001) (reinstating jury verdict 
that had awarded damages not only 
for repair costs of a home damaged by 
Hurricane Andrew, but also for “loss 
of use.”) and American Equity Insur- 
ance Co. v. Van Ginhoven, 788 So. 2d 
388, 391 (Fla. 5th D.C.A. 2001) (in af- 
firming plaintiffs award for the cost 
to repair a home, court stated, 
“Clearly, loss of use damages can be 
considered as part of the overall dam- 
ages,” citing to Standard Oil Co. v. 
Dunagan, 171 So. 2d 622 (Fla. 3d 
D.C.A. 1965), but court actually af- 
firmed the trial court’s denial of loss 
use, on the ground that the trial 
court’s award of prejudgment interest 
was an adequate substitute for loss of 
use.). 

23 In the eminent domain context, 
owners have been denied compensation 
for compliance with code upgrades. 
State Department of Transportation v. 
Bennett, 592 So. 2d 1150 (Fla. 4th 
D.C.A. 1992); Malone v. Div. of Admin., 
Dep’t of Transp., 438 So. 2d 857 (Fla. 
3d D.C.A. 1983), rev. denied, 450 So. 
2d 487 (Fla. 1984). However, the own- 
ers in Malone had rebuilt their process- 
ing plant on an entirely different par- 
cel of land and the owners in Bennett 
had sought the diminution in value 
rather than the cost to repair. Argu- 
ably, the public policy implications of 
condemnation proceedings distinguish 
such cases from tort and breach of con- 
tract actions. Eminent domain pro- 
ceedings provide “just compensation” 


to the owner for the taking of property. 
The purpose of the taking is to benefit 
and protect the public. There is no 
similar balancing test between “just” 
compensation and public benefit in tort 
and breach of contract cases, where the 
loss originated not for public benefit 
but by a third party’s breach of duty. 

24 Service Unlimited v. Elder, 542 
N.W.2d 855 (Iowa Ct. App. 1995) (Court 
properly computed damages for inad- 
equate insulation by using “cost of re- 
pair” instead of “reduction in value” 
where there was insufficient space be- 
tween ceiling and roof to simply add 
additional layer of insulation over ex- 
isting insulation, requiring installation 
of new insulated roof over existing roof, 
even though cost of repair was dispro- 
portionate to additional heating and 
cooling costs, where homeowners tes- 
tified heating and cooling problems 
continued after larger air conditioner 
was installed, and they were still un- 
able to maintain second level at com- 
fortable temperature. ); see also Zindell 
v. Central Mutual Ins. Co. of Chicago, 
269 N.W. 327 (Wis. 1936); Aetna Ins. 
Co. v. 3 Oaks Wrecking & Lumber Co., 
382 N.E.2d 283 (Ill. App. 1978); Peluso 
v. Singer General Precision, Inc., 365 
N.E.2d 390 (Ill. App. 1977) (reasoning 
that such recovery will discourage the 
cutting of corners in meeting code re- 
quirements); and A.J. Jacobson Co. v. 
Commercial Union Assur. Co., 83 F. 
Supp. 674 (D. Minn. 1949). But see 
Mercer v J. & M. Transp. Co., 103 Ga. 
Ct. App. 141, 118 SE.2d 716 (The 
proper measure of damages was not the 
cost of restoration, where a 25- to 30- 
year-old house was totally destroyed, 
and did not originally have plumbing, 
wiring, bathrooms, or modern heating, 
and where the cost of restoration would 
be far in excess of the difference in 
value before and after the injury to the 
premises.). 

25 Davey Compressor Co., 639 So. 2d 
at 597. 

26 Restatement (Second) of Torts §929 
cmt. B (1979); see also Kates Transfer 
and Warehouse Company uv. Klassen, 
59 So. 355 (Ala. 1912); Carye v. Boca 
Raton Hotel and Club Limited Partner- 
ship, 676 So. 2d 1020 (Fla. 4th D.C.A. 
1996); Huberth v. Holly, 462 S.E.2d 
239, 243 (N.C. Ct. App. 1995) (“When, 
however, the land is used for a purpose 
that is personal to the owner, the re- 
placement cost is an acceptable mea- 
sure of damages.”); Plow v. Bug Man 
Exterminators, Inc., 290 S.E.2d 787, 
789 (termite damage to personal resi- 
dence), disc. rev. denied, 294 S.E.2d 
224) (N.C. 1982); Doty v. Parkway 
Homes Co., 295 S.C. 368, 368 S.E.2d 
670 (S.C. 1988); T.M. Nelson v. The 
Coleman Company, 155 S.E.2d 917 
(S.C. 1967); Younger v. Appalachian 
Power Co., 202 S.E.2d 866 (Va. 1974) 
(“When diminution in market value 
can be reasonably ascertained, that is 
the appropriate measure of damages; 
but when the damaged property has no 


ascertainable market value or when 
market value would be a manifestly in- 
adequate measure, then some other 
measure must be applied.”); Solite 
Corp. v. Richmond, Fredericksburg 
and Potomac R.R. Co., 1989 WL 646148 
(Va. Ct. App. 1989). 

27 Carye, 676 So. 2d at 1021 (quoting 
Florida Pub. Utils. Co. v. Wester, 150 
Fla. 378, 7 So. 2d 788, 790 (1942), and 
citing McDonald Air Conditioning, Inc. 
v. John Brown, Inc., 285 So. 2d 697, 
698 (Fla. 4th D.C.A. 1973) (“If the item 
has no market value, such as heir- 
looms, etc., of necessity other sources 
must be used to determine value.”). 

28 Carye, 676 So. 2d at 1021. 

29 Td. (citing Campins, 461 N.E.2d at 
720 n. 1 (burden of establishing lack 
of market value rests with plaintiff)). 

30 Leonard Missionary Baptist Church 
v. Sears, Roebuck and Co., 42 S.W.3d 
833 (Mo.Ct.App. 2001) (church); Trin- 
ity Church v. John Hancock Mutual 
Life Ins. Co., 502 N.E.2d 532 (Mass. 
1987) (church); Commonwealth of 
Pennsylvania v. Crea, 483 A.2d 996 
(Pa. Cmmw. 1997) (bridge); and New- 
ton Girl Scout Council v. Massachu- 
setts Turnpike Auth., 138 N.E.2d 769 
(Mass. 1956) (Girl Scout camp); see 
also Roman Catholic Church of 
Archdioces of New Orleans v. Louisi- 
ana Gas Serv. Co., 618 So. 2d 874, 877— 
80 (La. 1993); Moulton v. Groveton 
Papers Co., 114 N.H. 505, 323 A.2d 906, 
911 (1974); Regal Construction Co. v. 
West Lanham Hills Citizen’s Associa- 
tion, 256 Md. 302, 260 A.2d 82, 84 
(1970). 

31 Ocean Electric Company v. Hughes 
Laboratories, Inc., 636 So. 2d 112 (Fla. 
3d D.C.A. 1994); Kaplan v. City of Win- 
ston-Salem, 209 S.E.2d 743 (N.C. 
1974). But see Ishee v. Dukes Ford 
Company, 380 So. 2d 760 (Miss. 1980) 
(“The proper measure of tort damages 
for a plaintiff holding personalty for 
sale in the retail market is the total 
diminution in retail market value 
proximately caused by the defendant’s 
tort. Cost of repair may be recovered, 
as well as the remaining diminution in 
pre-tort value after the proposed re- 
pairs, but in no event may cost of re- 
pair be recovered to the extent it ex- 
ceeds the total diminution in pre-tort 
value in the case of one holding per- 
sonalty for sale rather than for per- 
sonal use.”). 

32 Ocean Electric, 636 So. 2d at 116. 
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The Enforcement 
Investigative Subpoenas Issued 
Administrative Agencies 


An Analysis of Common Defenses 


by Roger B. Handberg 


nron, Arthur Andersen, WorldCom. It is virtu- 
ally impossible to hear those names and not think 
about the multiple investigations that have been 
and are being conducted by the Securities and 
Exchange Commission, the Justice Department, and 
various state agencies and attorneys general. Those com- 
panies, however, are not alone in attracting the scrutiny 
of investigative agencies. Each year, state and federal 
governmental entities conduct investigations pursuant 
to powers provided to them by their respective state leg- 
islatures. In Florida alone, there are at least 50 provi- 
sions of the Florida Statutes that authorize the issuance 
of subpoenas in connection with such investigations.' As 
a result, it is possible that you may have a client who 
will be subpoenaed regarding his or her business prac- 
tices. This article will survey the Florida and federal cases 
that have addressed some of the most common defenses 
asserted in response to investigative subpoenas. 


Defenses That Rarely Succeed 

Innocence 

The first reaction that many individuals and compa- 
nies have upon receiving a subpoena is to assume that 
they can defeat it by proving their innocence. If they have 
not violated any law, then why should the government 
be able to demand the production of their documents and 
information? Does not the issuance of 2 subpoena under 
those circumstances violate the Constitution’s prohibi- 
tion against unreasonable searches and seizures? 

The short answer is no. In a series of four cases, the 
U.S. Supreme Court has made it clear that the Constitu- 
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tion imposes “rather minimal limitations on administra- 
tive action.”* United States v. Powell, 379 U.S. 48 (1964); 
United States v. Morton Salt Co., 338 U.S. 632 (1950); 
Oklahoma Press Publ’g Co. v. Walling, 327 U.S. 186 
(1946); Endicott Johnson Corp. v. Perkins, 317 U.S. 501 
(1943). For purposes of the Fourth Amendment, admin- 
istrative subpoenas do not have to satisfy the stringent 
standards imposed on search warrants.’ Instead of ana- 
lyzing investigative subpoenas with such a critical eye, 
the U.S. Supreme Court views them as if they were is- 
sued by a grand jury.‘ As with grand jury subpoenas, 
one of the few limitations on investigative subpoenas 
relates to the scope of documents to be produced. So long 
as investigative subpoenas are not overly broad or un- 
duly burdensome, the U.S. Supreme Court has had little 
difficulty upholding the broad authority of agencies to 
use them in situations that arguably fall short of prob- 
able cause: 

Even if one were to regard the request for information in this 
case as caused by nothing more than official curiosity, never- 
theless law-enforcing agencies have a legitimate right to sat- 


isfy themselves that corporate behavior is consistent with the 
law and the public interest.® 


The justification for this view is that an investigation 
is different than litigation. “The purpose of an investiga- 
tory proceeding .. . ‘is to discover and procure evidence 
not to prove a pending charge or complaint, but upon 
which to make one if, in the [agency’s] judgment, the facts 
thus discovered should justify doing so.” In other words, 
an investigation does not determine guilt or innocence, 
but serves as the means by which agencies can collect 


ve 
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the information needed to decide 
whether to file an action. Because 
liability will be determined in a later 
proceeding at which the defendant 
will be able to assert a vigorous de- 
fense, courts give agencies “more 
latitude . . . in considering the foun- 
dation for a subpoena.”’ In particu- 
lar, substantive issues that can be 
raised in defense to an action 
brought by an agency are considered 
“premature” in subpoena enforce- 
ment litigation.* Instead, courts 
have found it to be more efficient to 
defer consideration of those issues 
and allow the agency to investigate.’ 
In accordance with this view, 
courts have adopted a number of 
presumptions that favor enforce- 
ment of investigative subpoenas. 
Courts provide substantial leeway 
to a governmental entity’s decision 
to open an investigation.'’ Courts do 
not require a detailed showing by 
the agency regarding the grounds 
for the investigation,'' nor do they 
attempt to determine at the outset 
whether the governmental entity 
eventually will be able to prove 
whether a suspected violation has 
occurred or is occurring.” Instead, 
courts view their role as “strictly 
limited.”'’* If the investigation ap- 
pears to be authorized by the rel- 
evant statute, courts will leave it to 
the agency to conduct its own inves- 
tigation and determine whether a 
violation has been committed." 
Applying these principles, courts 
have refused to quash subpoenas 
despite the possibility that the 
agency may ultimately agree with 
the subject of the investigation that 
they have not violated the law.’ An 
agency does not need to know all of 
the answers before beginning an in- 
vestigation, and it does not have to 
have already concluded that some- 
one has violated the law to be able 
to investigate.’® As one Florida ap- 
pellate court has noted, “[a] rule that 
an agency could investigate before 
filing charges only if it already had 
all the information it needed to file 
charges has little to recommend it . 
... An agency ‘may take steps to in- 
form itself as to whether there is 
probable violation of the law,’ with- 
out first alleging such a violation.”"’ 


In short, an agency’s subpoena 
power is not limited to those occa- 
sions where the subject of the inves- 
tigation acknowledges that they 
have violated the law or where li- 
ability is clear.'* 

Two additional principles further 
limit the effectiveness of any chal- 
lenge of an agency’s authority to in- 
vestigate. First, courts give some 
measure of deference to the agency’s 
own view as to whether it has juris- 
diction.'® An agency need not conclu- 
sively prove that its investigation is 
authorized by statute, but need only 
make a “plausible” argument in sup- 
port of its jurisdiction to investi- 
gate.”° Indeed, courts have gone so 
far as to uphold the issuance of sub- 
poenas that were designed to deter- 
mine whether an agency had juris- 
diction to investigate in the first 
place.”' As one federal appeals court 
has explained in a case involving the 
Equal Employment Opportunity 
Commission, “[tlo do otherwise 
would be to ‘not only place the cart 
before the horse, but to substitute a 
different driver for the one ap- 
pointed by Congress.”” 

Second, courts typically will avoid 
any effort to turn a subpoena en- 
forcement proceeding into a full- 
blown trial on the ultimate merits 
of the investigation. With few excep- 
tions, subpoena enforcement pro- 
ceedings are “summary” in nature.”° 
“The reasons for this rule are obvi- 
ous. If parties under investigation 
could contest substantive issues in 
an enforcement proceeding, when 
the agency lacks the information to 
establish its case, administrative 
investigations would be foreclosed or 
at least substantially delayed.”™ As 
the U.S. Supreme Court has ob- 
served, turning an investigative 
hearing into such a “trial-like pro- 
ceeding” would “make a shambles of 
the investigation and stifle the 
agency in its gathering of facts.””° 

e “Trying the Prosecutor” 

Realizing that most courts are 
unwilling to consider a substantive 
challenge to an agency’s decision to 
initiate an investigation, some sub- 
poena recipients have attempted to 
focus their attacks on the motives 
of the individual agency employees 
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involved in the investigation. In gen- 
eral, the U.S. Supreme Court has 
recognized that a court should 
refuse to enforce a subpoena that 
was issued for an improper purpose, 
“such as to harass the . . . [subject of 
the investigation] or put pressure on 
him to settle a collateral dispute, or 
for any other purpose reflecting on 
the good faith of the particular in- 
vestigation.” The Supreme Court 
and other courts, however, have not 
made it easy to quash a subpoena 
on this basis. The burden of show- 
ing an abuse of the court’s process 
is on the party challenging the sub- 
poena.”’ This burden is a heavy one, 
and there are strong presumptions 
against holding an evidentiary hear- 
ing to consider such allegations or 
allowing discovery to assist in estab- 
lishing such a claim.”® 

Because of these presumptions, 
very few bad faith claims are suc- 
cessful. Indeed, most courts view 
them with disfavor: 
Recipients of administrative subpoenas 
often attempt to “try the prosecutor.” 
These dilatory or obfuscatory tactics 
should not be condoned or encouraged 
by the courts. This is especially true in 
the context of CIDs which were specifi- 
cally intended to permit the Justice De- 
partment to carry out its pre-complaint 
procedure in an efficient and cost-effec- 
tive manner. Countenancing these tac- 
tics would undermine the purposes of the 
CID scheme, embroiling the Department 
in large-scale litigation before it has had 
an opportunity to decide whether or not 


to actually file suit against the target of 
the investigation.”® 


These sentiments, however, have 
not always been enough to discour- 
age subpoenaed parties from assert- 
ing bad faith claims. Such claims 
typically fall into one of three cat- 
egories. 

The first category is the “precon- 
ceived conclusion.” In this type of 
bad faith claim, the subpoenaed 
party argues that the investigation 
is a sham, because the agency has 
already made up its mind. For ex- 
ample, an investigating attorney in 
one case told a trade publication 
that “cases ... have been prepared’ 
against four firms, ..., and that 


these firms were ‘caught in the 
Commission’s web.’””*° In a more 
typical example, a government at- 
torney was alleged to have disclosed 


y 


in a telephone conversation that the 
agency had already concluded that 
the law was violated.*! 

Although appealing on its face, 
this type of challenge to a subpoena 
has not fared well. Courts recognize 
that there are checks and balances 
in every agency. As a result, a state- 
ment by one employee may not re- 
flect agency policy. Unless there is 
evidence that the agency, as an in- 
stitution, has completed its investi- 
gation and decided what to do with 
a case, courts are reluctant to quash 
a subpoena based on the statements 
of an apparently overzealous em- 
ployee.*” 

The second category of bad faith 
claims relates to the use of civil sub- 
poenas to obtain information for 
criminal prosecutions. The leading 
case on this type of bad faith claim 
demonstrates its limited applicabil- 
ity. In United States v. LaSalle Nat'l 
Bank, 437 U.S. 298 (1978), the sub- 
poenaed party argued that the In- 
ternal Revenue Service issued an 
administrative subpoena solely for 
use in collecting evidence for a po- 
tential criminal prosecution. On this 
basis, the district court quashed the 
subpoena, and the Seventh Circuit 
Court of Appeals affirmed. 

In reversing those courts, the U.S. 
Supreme Court found that it was 
inappropriate to assume that an 
agency is acting in bad faith because 
of the possibility of future criminal 
prosecution. For many agencies 
such as the IRS, “criminal and civil 
elements are intertwined.”* As a 
result, any investigation that exam- 
ines potential criminal conduct also 
looks at possible civil liability, and 
vice versa.** Rather than adopt a 
blanket presumption that agencies 
act in bad faith when a criminal 
prosecution could conceivably re- 
sult, the Supreme Court found that 
courts should look to the particular 
facts of the investigation and the 
agency's statutory authority to in- 
vestigate. Again, the determining 
factor is whether the agency, as an 
institution, has decided to pursue 
criminal charges.*° In those cases 
where it has, an agency may not use 
a civil subpoena to gather additional 
evidence, because it would result in 


an impermissible expansion of the 
agency’s criminal discovery rights.” 
Short of that point, however, bad 
faith is not established simply be- 
cause of a “mere potential for future 
criminal prosecution.”*’ 

The third category relates to 
claims of “political influence or other 
improper motives.”** In theory, 
courts have expressed a willingness 
to consider such a claim where there 
is credible evidence that an agency 
has abdicated its responsibilities to 
satisfy a powerful political actor.*® 
Similarly, courts have recognized 
that “there are instances of actual 
or potential abuse and/or conflict on 
the part of a government attorney 
that the court must not condone.”*” 
In practice, however, very few alle- 
gations of political influence or im- 
proper motives have been sufficient 
to justify quashing a subpoena. For 
example, it was not sufficient to al- 
lege that one of the investigating 
attorneys was married to a U.S. 
senator who accepted campaign con- 
tributions from a political action 


committee to which a competitor 
had donated.*! Nor was it enough to 
contend that one of the attorneys 
assigned to a Justice Department in- 
vestigation had an improper conflict 
of interest because of his involve- 
ment in advising his employer, the 
U.S. Army, on whether to reopen a 
contract board proceeding involving 
the target of the investigation.” 
Despite the apparent hostility of 
courts to bad faith claims, they have 
not always been rejected outright. 
Courts have recognized potentially 
viable bad faith claims in situations 
where an investigating agency “was 
improperly motivated . . . to pursue 
frivolous charges” based upon the 
recommendation of a U.S. senator** 
and where a taxpayer alleged that 
he was selected for an audit because 
of his service “as chief counsel of the 
Senate committee which investi- 
gated alleged illegal activities of the 
Internal Revenue Service” and as 
attorney for one of the original seven 
Watergate defendants.** As demon- 
strated by the extreme nature of the 
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facts of these cases, they are the 
exception to the general rule of dis- 
allowing bad faith claims. 

In terms of advising a client con- 
sidering a bad faith claim, they 
should be cautioned against focus- 
ing on the personal motivations of 
the lower level employees involved 
in the investigation. In fact, the 
more a subpoenaed party focuses on 
the motives of those employees, the 
less likely the party is to succeed. 
As noted above, government agen- 
cies are made up of individuals with 
various levels of responsibility who 
serve to check and balance each 
other. In the typical case, the em- 
ployees working on an investigation 
do not have the final authority to 
decide what course the agency will 
take. In LaSalle, the U.S. Supreme 
Court found that “the[se] layers of 
review provide the taxpayer with 
substantial protection against the 
hasty or overzealous judgment of the 
special agent.”* 

For that reason, the views of in- 
dividual agency employees are 
“hardly dispositive” of the issue of 
bad faith.** Instead, courts look to 
the institutional posture of the 
agency. If the agency, as an institu- 
tion, has not adopted the course of 
conduct alleged to be in bad faith, 
then courts are unlikely to stop an 
investigation based on the actions 
or comments of a lower level govern- 
mental employee.*’ At most, any at- 
tempt to focus undue attention on 
the particular motivations of indi- 
vidual agency employees will en- 
courage them to submit affidavits 
disclaiming any improper motive on 
their part, which courts have usu- 
ally found as persuasive in reject- 
ing such attacks.* 

© Overlapping Jurisdiction 

It is not uncommon for more than 
one governmental agency to have 
jurisdiction over the same conduct. 
Some subpoena recipients have at- 
tempted to use this fact of overlap- 
ping jurisdictions as a defense to 
subpoena enforcement. If another 
agency is investigating the same 
conduct, they have argued that no 
other agency should be permitted to 
investigate. Similarly, in cases 
where one agency has declined to 


investigate or has investigated and 
found no violation, some subpoe- 
naed parties have asserted that 
other agencies should refrain from 
investigating. 

None of these arguments has 
merit. From a subpoena enforce- 
ment standpoint, there is nothing 
objectionable about the overlapping 
jurisdictions of different governmen- 
tal agencies. The enforceability of an 
agency’s subpoena depends on that 
agency’s statutory authority, not on 
whether some other agency might 
also have jurisdiction. It does not 
matter whether another agency is 
investigating the same conduct, de- 
clined to do so, or has done so and 
decided that nothing is wrong.** Ab- 
sent statutory language to the con- 
trary, the action or inaction of an- 
other agency is irrelevant. 


Defenses That 
Sometimes Work 

© Overbreadth 

Although courts rarely will stop 
an agency from conducting an inves- 
tigation altogether, they are willing 
to take steps to ensure that a sub- 
poena is “sufficiently limited in 
scope, relevant in purpose, and spe- 
cific in directive so that compliance 
will not be unreasonably burden- 
some.” In fact, protection against 
overly broad and unduly burden- 
some requests is virtually the only 
Fourth Amendment protection 
available for investigative subpoe- 
nas. There are, however, no set rules 
on the proper scope of investigative 
subpoenas. Instead, “each investiga- 
tory subpoena must be evaluated on 
its own merits.”°! 

And the standards that courts 
have applied in analyzing the proper 
scope of a subpoena have changed 
over time.*” In one of the earliest 
subpoena enforcement cases, the 
U.S. Supreme Court quashed a sub- 
poena on the ground that the Fourth 
Amendment should be applied to 
subpoenas in the same manner as 
it is applied to search warrants.” 
Since that time, however, the Su- 
preme Court has “retreated from 
this broad view” and has held that 
the Fourth Amendment does not re- 
quire the same level of specificity in 
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a subpoena as it does a search war- 
rant.*' As the Supreme Court has 
explained: 

The primary source of misconception 
concerning the Fourth Amendment’s 
function lies perhaps in the identifica- 
tion of cases involving so-called “figura- 
tive” or “constructive” search with cases 
of actual search and seizure. Only in this 
analogical sense can any question re- 
lated to search and seizure be thought 
to arise in situations which, like the 
present ones, involve only the validity 
of authorized judicial orders. 


Instead, 


the Fourth, if applicable, at the most 
guards against abuse only by way of too 
much indefiniteness or breadth in the 
things required to be “particularly de- 
scribed,” if also the inquiry is one the 
demanding agency is authorized by law 
to make and the materials specified are 
relevant. The gist of the protection is in 
the requirement, express in terms, that 
the disclosure sought shall not be un- 
reasonable.*® 


The Florida Supreme Court has 
adopted this same view: 
The use of a properly limited subpoena 
does not constitute an unreasonable 
search and seizure under the Fourth 
Amendment. All that is required is that 
the subpoenaed materials be relevant to 
the investigation being conducted and 
that the subpoena not be overly broad 
or burdensome. A proper subpoena is one 
that is properly limited in scope, relevant 
in purpose, and specific in directive so 
that compliance will not be unreasonably 
burdensome.*’ 


In so doing, the Florida Supreme 
Court noted that subpoenas do not 
require more stringent application 
of the Fourth Amendment because 
of the availability of judicial protec- 
tion prior to production of the re- 
quested materials.*® 

One consequence of this “retreat” 
from the view that subpoenas 
should be subjected to the same 
Fourth Amendment scrutiny as 
search warrants is that courts now 
apply a “quite broad” notion of rel- 
evance to investigative subpoenas.” 
The words used to articulate this 
relevance standard differ based on 
the court. The U.S. Supreme Court 
has held the documents sought must 
not be “plainly incompetent or irrel- 
evant”® and that a subpoena will be 
upheld “if the demand is not too in- 
definite and the information sought 
is reasonably relevant.”*! The 
Florida Supreme Court requires 


Mie 


that investigative subpoenas must 
be “reasonably calculated to obtain 
information relevant to a state in- 
vestigation.” Other courts have de- 
clared that a subpoena will be en- 
forced “if the material subpoenaed 
‘touches a matter under investiga- 

In determining whether the appli- 
cable relevance standard has been 
met, courts defer to the agency’s se- 
lection of the materials that it needs 
for its investigation.®™ Moreover, 
courts do not expect that an agency 
will be able at the investigative 
stage to identify the documents it 
needs with pinpoint precision.® In- 
deed, a “court is not free to specu- 
late about the possible charges that 
might be included in a future com- 
plaint, and then to determine the 
relevance of the subpoena requests 
by reference to those hypothetical 
charges.” Rather, “the better ap- 
proach is simply to recognize that 
in the pre-complaint stage, an inves- 
tigating agency is under no obliga- 
tion to propound a narrowly focused 
theory of a possible future case. Ac- 
cordingly, the relevance of the 
agency’s subpoena requests may be 
measured only against the general 
purposes of its investigation.” 

Given these principles, it is not 
surprising that there are few recent 
cases where courts have concluded 
that an investigative subpoena was 
overly broad.* Moreover, in those 
cases where such a finding was 
made, courts have largely elected to 
narrow the scope of the subpoena as 
opposed to quashing it altogether.” 
For a recipient of a subpoena, these 
cases suggest that the best that they 
can expect is a narrowing of the sub- 
poena and that it is the rare situa- 
tion where a court will quash a sub- 
poena in its entirety. 

e Trade Secrets 

In some situations, an investiga- 
tive subpoena may call for the pro- 
duction of trade secrets. In general, 
the trade secret privilege is intended 
“to prohibit a party from using the 
duty of a witness to testify as a 
method of obtaining a valuable 
trade secret when the lack of disclo- 
sure will not jeopardize more impor- 
tant interests.” There is no such 


danger of competitive disadvantage, 
however, in cases involving the gov- 
ernment.” As a result, the trade se- 
cret privilege should not serve to bar 
the production of documents and in- 
formation. At most, if a court is con- 
vinced that subpoenaed information 
constitutes a trade secret, then the 
proper course is to order its produc- 
tion subject to the entry of an ap- 
propriate protective order.” 


Conclusion 

Investigative subpoenas provide a 
valuable tool to governmental enti- 
ties seeking to ensure compliance 
with the laws that they are charged 
with enforcing. Because of the desir- 
ability of allowing agencies to deter- 
mine whether the law has been vio- 
lated without having to file suit, 
courts are reluctant to question 
whether they have the authority to 
issue investigative subpoenas. Un- 
der appropriate circumstances, 
courts will modify a subpoena’s scope 
to address any breadth or burden 
issues or enter a protective order to 
protect legitimate trade secrets from 
widespread dissemination. It is the 
rare situation, however, where a 
court will quash an investigative 
subpoena in its entirety. O 
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Dire NECESSITIES 


The Florida Supreme Court Clarifies 
When Trial Counsel’s Investigation of 
the Venire Must Be Undertaken 


by Glenn J. Waldman and Craig J. Trigoboff 


t is axiomatic that absent an impartial jury, a fair 

jury trial—not necessarily a perfect jury trial—is 

impossible to achieve and will not result. In 

McDonough Power Equipment, Inc. v. Greenwood, 
464 U.S. 548 (1984), Justice Rehnquist, writing for the 
Supreme Court on this point, stated that: 


{o]ne touchstone of a fair trial is an impartial trier of fact—“a 
jury capable and willing to decide the case solely on the evi- 
dence before it.” citing Smith v. Phillips, 455 U.S. 209, 217, 102 
S.Ct. 940, 946, 71 L.Ed. 2d 78 (1982). Voir dire examination 
serves to protect that right by exposing possible biases, both 
known and unknown, on the part of potential jurors. Demon- 
strated bias in the responses to questions on voir dire may re- 
sult in a juror being excused for cause; hints of bias not suffi- 
cient to warrant a challenge for cause may assist parties in 
exercising their peremptory challenges. The necessity of truth- 
ful answers by prospective jurors if this process is to serve its 
purpose is obvious. 


The Florida Supreme Court has long and similarly held 
that juror honesty and integrity during voir dire is an 
essential underpinning of the jury trial system. In Loftin 
v. Wilson, 67 So. 2d 185, 192 (Fla. 1953), the court, quot- 
ing Pearcy v. Michigan Mut. Life Ins. Co., 111 Ind. 59, 12 
N.E. 98 (1887), held: 

The examination of a juror on his voir dire has a two fold pur- 
pose, namely, to ascertain whether a cause for challenge ex- 
ists, and to ascertain whether it is wise and expedient to exer- 
cise the right of peremptory challenge given to parties by the 


law. 
* 


It is the duty of a juror to make full and truthful answers to 
such questions as are asked him, neither falsely stating any 


48 THE FLORIDA BAR JOURNAL/OCTOBER 2002 


fact, nor concealing any material matter, since full knowledge 
of all material and relevant matters is essential to the fair and 
just exercise of the right to challenge either peremptorily or for 
cause. A juror who falsely misrepresents his interest or situa- 
tion, or conceals a material fact relevant to the controversy, is 
guilty of misconduct, and such misconduct, is prejudicial to the 
party, for it impairs his right to challenge. 


With those precepts in mind, it is likewise obvious that 
where “a juror fails to reveal lawsuit participation,” the 
juror is “not honestly perform|[ing his] civic duty... ,” 
and, in that circumstance, trial counsel’s “[post-verdict] 
efforts to seek the truth” are entirely appropriate. 
Zequeira v. De La Rosa 627 So. 2d 531, 534 (Fla. 3d DCA 
1993); see also Dyer v. Calderon, 151 F.3d 970, 983 (9th 
Cir. 1998) (“[A] juror who lies his way into the jury room 
is not really a juror at all.”). Trial counsel and their cli- 
ents are entitled to assume, as they should, that a pro- 
spective juror will truthfully answer any and all ques- 
tions posed by the court or by the parties’ counsel. Wilcox 
v. Dulcom, 690 So. 2d 1365, 1367 (Fla. 3d DCA 1997) 
(“[I]t was reasonable for the [litigants] to expect the ju- 
ror to answer the questions posed by the trial judge truth- 
fully and completely.”). But, when in the unfortunate and 
distasteful circumstance that a juror’s lack of impartial- 
ity, honesty, and integrity becomes known (through a 
formal juror interview, public statements, or through 
other means), a new trial may be obtained, provided a 
three-pronged test is satisfied. 

In De La Rosa v. Zequeira, 659 So. 2d 239, 241 (Fla. 
1995), the Florida Supreme Court held that a party is 


Joe McFadden 


entitled to a new trial as a matter 
of law upon a showing that: 1) a ju- 
ror concealed information during 
voir dire; 2) the information con- 
cealed was relevant and material to 
the jury service in the case; and 3) 
the nondisclosure was not attribut- 
able to the complaining party’s lack 
of diligence. While the basic right 
to challenge a juror based on his or 
her litigation history is basic to the 
jury trial right itself, Skiles v. Ryder 
Truck Lines, 267 So. 2d 379, 381 
(Fla. 2d DCA 1972) (“When the right 
of challenge is lost or impaired [due 
to nondisclosure], the... conditions 
and terms for setting up an autho- 
rized jury are not met.”), a key ques- 
tion presented is when must the 
facts giving rise to the challenge be 
investigated. In other words, must the 


investigation commence before any 
facts are known or suspicion becomes 
reasonable? 

In De La Rosa, the Florida Su- 
preme Court expressly refused to 
“impose on counsel the onerous bur- 
den of investigating the venire dur- 
ing the trial.” Zequeira v. De La 
Rosa, 627 So. 2d 531, 534 (Fla. 3d 
DCA 1993) (Baskin, J., dissenting), 
adopted in full, De La Rosa, 659 So. 
2d at 242. Notwithstanding that 
guidance, the vagary of the “dili- 
gence” prong of the De La Rosa 
three-prong test has spawned incon- 
sistent appellate decisions, includ- 
ing decisions paying little or no at- 
tention to De La Rosa itself. One of 
those recent decisions, Tejada v. 
Roberts, 760 So. 2d 960 (Fla. 3d DCA 
2000), temporarily changed the 
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landscape on this issue. Criticizing 
the sometime practice of the 
nonprevailing party undertaking a 
posttrial investigation of the jurors, 
the court stated: 

It appears to this court that in the wake 
of De La Rosa v. Zequeira, 659 So. 2d 239 
(Fla. 1995), and this court’s subsequent 
cases, particularly Wilcox v. Dulcom, 690 
So. 2d 1365 (Fla. 3d DCA 1997), there is 
a widespread misimpression that a los- 
ing litigant can obtain an automatic new 
trial if he or she can show that one of the 
jurors failed to disclose prior litigation 
history, regardless of the circumstances. 
The practice appears to be developing 
that when there is a loss in a large case, 
be it by plaintiff or defendant, the losing 
litigant scours the public record to try to 
find evidence of a litigation nondisclosure. 
Id. 

The Third District Court then ze- 
roed in on the diligence requirement 
imposed by De La Rosa and con- 
cluded it was not satisfied, id. at 
966, in that the civil lawsuit index 
maintained by the clerk of the cir- 
cuit and county court was “freely 
available before, during, and after 
this trial.” Jd. In noting that “the 
checking of the clerk’s lawsuit index 
was not done until after the trial 
was over, when it could have been 
done sooner,” the court retroactively 
imposed a requirement “that the 
time to check the jurors’ names 
against the clerk’s lawsuit index is 
at the conclusion of jury selection.” 
Id. Therefore, the court decided that 
“lilf a party does not request the 
opportunity to make the record 
search, then the litigant will not be 
heard to complain later about a 
juror’s nondisclosure of information 
which could have been disclosed by 
reference to the clerk’s index.” Id.' 
Following a motion for rehearing, 
clarification and certification, the 
court (Cope, J.) granted clarification 
only, and reaffirmed that “the time 
to consult readily available public 
records is before, not after, the fact.” 
Id. at 967.” 

At that point, from Key West to 
the Miami-Dade/Broward County 
line, the Tejada recess requirement 
was at high tide and the litigation 
floodgates in those circuits and oth- 
ers opened on the issue of the time- 
liness of postverdict juror investiga- 
tion. See, e.g., Vanderbilt Inn on the 
Gulf v. Pfenninger, 27 Fla. L. Weekly 


i 
a 
7 
i 
Fi 
RE 
: 
| 
ae 


D356 (Fla. 2d DCA, February 8, 
2002) (plaintiff having failed to 
check Collier County public records 
before unfavorable verdict pre- 
cluded an attempt to set aside ver- 
dict, citing Tejada); State Farm Fire 
and Casualty Company v. Levine, 
791 So. 2d 591 (Fla. 3d DCA 2001) 
(juror verdict for plaintiff affirmed 
due to State Farm’s lack of due dili- 
gence in investigating juror nondis- 
closure, citing Tejada); Bornemann 
v. Ure, 778 So. 2d 1077 (Fla. 4th 
DCA 2001) (defendant’s failure to 
check the clerk’s lawsuit index for 
jurors’ names showed lack of dili- 
gence that precluded grant of new 
trial for juror’s nondisclosure of in- 
formation during voir dire, citing 
Tejada); Silva v. Lazar, 766 So. 2d 
341 (Fla. 4th DCA 2000) (“[Wle 
also agree with the conclusion in 
Tejada that in most instances, coun- 
sel should ‘check the jurors’ names 
against the clerk’s lawsuit index at 
the conclusion of jury selection,’ 760 
So. 2d 966. Failure to make such a 
timely search where it would have 
uncovered the offending informa- 
tion, rather than waiting to do so 
after the verdict, may be at least 
some evidence of a lack of dili- 
gence.”); Birch v. Albert, 761 So. 2d 
355 (Fla. 3d DCA 2000) (Sorondo, 
J. concurring) (defense counsel did 
not satisfy the diligence require- 
ment of De La Rosa; “the issue of 
jury nondisclosure has become the 
losing litigant’s trump card to be 
played immediately after the return 
of a trial jury’s adverse verdict.” 
“This practice has led to a serious 
undermining of the integrity of jury 
verdicts and the finality, at least at 
the trial level, which they are sup- 
posed to bring to the litigants.”); 
and Massey v. State, 760 So. 2d 956 
(Fla. 3d DCA 2000) (unclear 
whether diligence requirement in 
Tejada applied prospectively or 
whether it should be applied to 
criminal, as well as civil cases, in 
light of differences both in the rights 
at stake and the facilities respec- 
tively now available for jury inves- 
tigation). 

The Third District Court’s deci- 
sion in Tejada, while well-inten- 
tioned, was flawed inasmuch as the 


diligence requirement imposed was 
fraught with obvious logistical and 
practical problems, particularly if it 
was to receive statewide applica- 
tion.* Some of these problems have 
resulted, not surprisingly, in sister 
courts receding from or distinguish- 
ing Tejada, by necessity. See, e.g., 
Humana Health Insurance Com- 
pany of Florida, Inc. v. Chipps, 802 
So. 2d 492 (Fla. 4th DCA 2001) 
(Palm Beach County trial court 
should have allowed Humana’s re- 
quest for a juror interview under 
Fla. R. Civ. P. 1.431(h), where juror 
falsely claimed she was never a 
party to a lawsuit when, in fact, she 
had been sued in Broward County 
by a health care provider for alleg- 
edly failing to pay her daughter’s 
medical bills, distinguishing Tejada 
and Bornemann). 

Ultimately, on February 21, 2002, 
the Florida Supreme Court clearly 
recognized the wave of diligence-re- 
lated cases, and appropriately re- 
versed Tejada. Roberts v. Tejada, 814 


So. 2d 334 (Fla. 2002).* Citing some 
of the aforedescribed practical and 
logistical problems, the Supreme 
Court bemoaned the Tejada require- 
ment of an in-trial, prompt index 
search, by making the following com- 
mon-sense observations: 


Often, a search of the index may im- 
pose a futile burden, because it may 
fail to disclose prior litigation history 
which only a more extensive search of 
court files (some of which may be lo- 
cated in storage) would uncover. Even 
if an index may disclose some informa- 
tion, access to that important informa- 
tion may take additional time. 


In a perfect world, access to the infor- 
mation would be immediately available 
in all courtrooms or actually provided as 
jury pool information. However, such cir- 
cumstances do not presently exist in the 
diversity of resources available in our 
vast and diverse state to accomplish the 
task as ordered at this time creates an 
unacceptable burden that cannot have 
uniform application. Our court system 
does not yet have the uniform capacity 
to provide a readily accessible system for 
undertaking a review of the court index 
together with ready access to the court 
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files. Under present circumstances, the 
burden of imposing such a prerequisite 
to a later valid challenge to juror non- 
disclosure would be onerous, most par- 
ticularly to sole practitioners represent- 
ing clients in litigation. Therefore, that 
portion of the Tejada decision is specifi- 
cally disapproved. (footnote omitted)° 


The Supreme Court also lamented 
Tejada’s rigid rule which could lead 
to the necessity of additional teams 
of investigative lawyers becoming 
involved as an ancillary activity to 
the trial process, unwarranted de- 
lays in the trial, and the inability to 
capture a juror’s involvement in 
matters involving federal or foreign 
state jurisdictions. Id.° 

In light of Roberts, the Tejada 
floodgates have, fortunately, closed. 
Davis v. Cohen, 27 Fla. L. Weekly 
D643 (Fla. 3d DCA, March 20, 2002) 
(“what began as a complex appeal 
involving several difficult issues, 
has become a single issue appeal 
decided by the Florida Supreme 
Court’s recent decision in Roberts .. 
. . This being the case, we conclude 
that the numerous questions asked 
by both plaintiffs’ and defendants’ 
attorneys during voir dire examina- 
tion concerning the prospective ju- 
rors’ prior litigation experience... 
were sufficient to satisfy this last 
step of the De La Rosa test.”). This 
right result not only lifts the bur- 
den from trial counsel about which 
Judge Baskin forewarned, but also 
properly squares with the basic 
principle of jurisprudence that at- 
torneys and their clients should be 
entitled to assume at the outset: 
that a juror’s responses are honest. 

Less than three months after de- 
ciding Roberts, the Supreme Court 
had another opportunity to visit the 
issue of jurors’ nondisclosure of liti- 
gation history in Kelly v. Commu- 
nity Hospital of the Palm Beaches, 
Inc., 2002 WL 991933 (Fla. May 16, 
2002).’ In Kelly, the court quashed 
the per curiam decision of the Third 
District, 756 So. 2d 144 (Fla. 3d DCA 
2000), which cited Tejada as control- 
ling authority. After factually not- 
ing the “egregious concealment and 
active misrepresentation [that] .. . 
occurred here,” the Supreme Court 
also noted the error of the Third 
District in relying upon Tejada— 


contrary to De La Rosa—to require 
trial counsel to discover adverse ju- 
ror information during trial. Id. In 
summing up and clarifying the 
court’s position on this issue, it held: 


This case presents egregious behavior by 
jurors and demonstrates the complexity 
of attempting to preclude relief unless 
counsel stops the proceedings to search 
court records to discover juror conceal- 
ment, because at least the federal court 
proceedings would not have been dis- 
closed in the records of the Dade County 
courthouse. As we have previously ex- 
pressed, in a perfect world, this type of 
circumstance should be corrected before 
a jury panel receives evidence, but such 
is not a sufficient reason, with current 
resources, to deny the fundamental right 
to a proper jury. 


Thus, until the resources neces- 
sary to undertake a prompt 
multijurisdiction search of the 
venire’s litigation history become 
available to all of Florida’s judicial 
circuits, the diligence test laid down 
in De La Rosa applies. U 


! The court footnoted a suggestion that 
the chief judges of the 11th and 16th ju- 
dicial circuits should promptly investi- 
gate the feasibility of making the infor- 
mation concerning the jurors available 
at an earlier stage—such as online in the 
courtroom, or attached to the juror ques- 
tionnaires (but, only if the litigants ac- 
tually request it). 

* The court was not entirely unmind- 
ful that civil trials should not be held up 
for lengthy periods in jury selection, and 
further conceded that, in certain circum- 
stances, a juror’s litigation history may 
be contained in the records of a foreign 
jurisdiction and, thus, certainly are not 
ascertainable in the clerk’s records 
where the case is being tried. 

3’ These problems include: whether 
each of Florida’s 67 counties is equally 
equipped to grant an attorney (and per- 
haps, multiple attorneys simulta- 
neously) access to the clerk’s index at 
the precise moment the Tejada recess is 
granted by the trial judge; some of the 
litigation history is archived and un- 
available; whether a search of the index 
will be meaningful, particularly where 
one or more of the jurors have relatively 
common surnames; the Tejada recess 
imposes a distracting and unfair burden 
upon trial counsel, particularly at the 
important trial juncture following voir 
dire, but immediately prior to opening 
statements; whether the index search is 
at all meaningful where one or more ju- 
rors are, or were, involved in litigation 
in an adjacent county, another state, or 
a foreign country; and whether the tim- 
ing and length of the Tejada recess, on 
the whole, imposes an undesirable de- 
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lay in the trial proceeding. 

‘4 The court found jurisdiction under 
Fia. Const. art. VI, §3(b)(3), citing con- 
flict with the court’s opinion in De La 
Rosa. 

5 The Supreme Court similarly disap- 
proved the diligence principle of Tejada 
adopted in Vanderbilt Inn, 27 Fla. L. 
Weekly D356 (Fla. 2d D.C.A., February 
9, 2002); Bornemann, 778 So. 2d 1077 
(Fla. 4th D.C.A. 2001); and Silva, 766 
So. 2d 341 (Fla. 4th D.C.A. 2000). 

6 At least one of the concerns of the Su- 
preme Court (i.e., the difficulty of a pub- 
lic records search) has been discussed 
in another context by the Fourth Dis- 
trict Court of Appeal. See, e.g., Azam v. 
M/I Schottenstein Homes, Inc., 761 So. 
2d 1195 (Fla. 4th D.C.A. 2000) (in 
homeowners’ suit against developer al- 
leging fraud and negligence and seek- 
ing rescission based on developer’s false 
representation that parcel of land was 
permanent “nature preserve” when de- 
veloper knew that county had planned 
to build school there, court held “[t]he 
law should not expect every potential ho- 
meowner in every case to root around 
the bowels of the courthouse for those 
surveys, plats, and records which would 
verify or contradict a seller’s represen- 
tations about the property.”) (Gross, J., 
concurring specially). 

7 In Kelly, more than one juror failed 
to disclose significant litigation history. 
One juror, a former lawyer and the jury’s 
foreman, did not disclose he had once 
been suspended by the Florida Supreme 
Court and disbarred by the U.S. Su- 
preme Court. Instead, he said he was a 
“retired” lawyer. The same juror also 
failed to reveal the nature of his exten- 
sive prior criminal charges and lawsuits. 
Another juror failed to reveal her then 
pending divorce action or that her hus- 
band (also a lawyer) had been indicted 
in federal court for participating in a 
conspiracy to commit Medicare fraud 
and launder the proceeds. 
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lorida intestacy laws ad- 

dress certain basic estate 

planning issues involving 

rights of spouses and chil- 
dren and distributional schemes for 
intestate succession. In most cases, 
intestacy is not a preferred plan- 
ning device. In general, it is a de- 
fault mechanism provided by the 
legislature that applies to the ex- 
tent a testator has not mandated 
his or her intent in a manner en- 
forceable under probate law. In 
some cases, however, there is no 
choice but intestacy because of lack 
of capacity or restriction on the 
right to devise specific property. In 
most cases, however, a testator may 
apply the rules in a testate setting 
or may substitute new rules and 
intent by will or other document. 
Nevertheless, knowledge of the 
rules of intestate succession and the 
issues raised by these rules is es- 
sential to the estate planning pro- 
cess and in understanding a client’s 
choices when drafting wills. This 
article will summarize the general 
and special rules of intestacy, as 
amended effective January 1, 2002, 
and discuss when to apply these 
rules and when and how to avoid 
them.! 


General Rules 

The general rules of intestacy 
provide for two tiers of beneficiaries: 
The first tier includes the surviv- 
ing spouse and lineal descendants 
and the second tier includes the 
intestate’s ascendants and collat- 
eral relatives and relatives of a de- 
ceased spouse.’ 

¢ First Tier. The surviving spouse 
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rules of intestate 
succession and the 
issues raised by 
these rules is 
essential to the 
estate planning 
process. 


will receive between 100 and 50 
percent of the intestate estate de- 
pending on whether the intestate is 
survived by any descendants, such 
as children or grandchildren. If 
there are no surviving lineal de- 
scendants, the surviving spouse will 
receive all of the intestate estate. If 
there are any surviving lineal de- 
scendants of the intestate and they 
all are descendants of the surviv- 
ing spouse also, the spouse will re- 
ceive the first $60,000 and one-half 
of the balance of the intestate es- 
tate, with the lineal descendants 
receiving the remaining balance, 
per stirpes. If there is a lineal de- 
scendant who is not a descendant 
of the surviving spouse, the surviv- 
ing spouse will receive only one-half 
of the intestate estate, with the lin- 


eal descendants receiving the other 
half, per stirpes. If there are descen- 
dants but no surviving spouse, the 
descendants will receive the intes- 
tate estate, per stirpes. When mak- 
ing per stirpital distributions, 
Florida applies a strict per stirpes 
distribution, making the equal di- 
vision at the children’s level, even 
if there are no surviving children. 
Thus, if an intestate is survived by 
three grandchildren, one from a 
deceased son and two from a de- 
ceased daughter, the son’s child will 
receive one-half of the intestate es- 
tate, while the daughter’s children 
will receive one-fourth each. 

e Second Tier. If there is no sur- 
viving spouse or descendant, the 
intestate estate descends to the 
intestate’s parents, in equal shares, 
or to the survivor, if only one sur- 
vives; but if none, then to the 
intestate’s brothers and sisters, 
with the share of a deceased sibling 
passing to his or her descendants, 
per stirpes. 

If there is no surviving parent, 
sibling, or descendant of a deceased 
sibling, the intestate estate will be 
divided into two equal shares be- 
tween the intestate’s maternal and 
paternal kindred. Each maternal or 
paternal share is distributed first 
to the surviving grandparents of 
that side, then to surviving uncles, 
aunts, and descendants of deceased 
uncles and aunts on that side. 

If there are surviving heirs on one 
side, but not both sides, the intes- 
tate estate will pass to that side. If 
none of these heirs survive and the 
decedent was married but the 
spouse died first, the intestate es- 
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tate will pass to the kindred heirs 
of the predeceased spouse, deter- 
mined immediately after the 
intestate’s death. In the event none 
of these heirs survive, the intestate 
estate will escheat to the State of 
Florida. 


Special Rules of Intestacy 

e Adopted Heirs. When applying 
the rules of intestacy, adopted chil- 
dren or descendants generally are 
treated as lineal descendants of 
their adoptive parents and not of 
their birth parents and as members 
of their adoptive parents’ family and 
not of their birth family with lim- 
ited exceptions. One exception is 
that if one parent dies and the sur- 
viving parent marries a person who 
adopts the child, the child remains 
a member of the families of the de- 
ceased parent and the surviving 
parent and also becomes a member 
of the family of the adoptive parent. 
Another exception is that if a child 
is adopted by a close relative (the 
child’s brother, sister, grandparent, 
aunt, or uncle) after the deaths of 
both parents, the child is treated as 
a child of the adopting close relative 
as well as a member of the deceased 
parents’ families. These intestate 
rules apply to wills to determine 
whether an adopted person is in- 
cluded in a class gift or a term of 
relationship in the will unless the 
will indicates a contrary intent.* 

© Heirs Born Out of Wedlock. Ifa 
child born to unmarried parents is 
adopted, the adoption rules apply to 
establish the child’s parents. Oth- 
erwise, for purposes of intestacy, a 
child who is born to parents who are 
not lawfully married is considered 
a lineal descendant of the child’s 
mother and a member of the 
mother’s family. Further, a man is 
treated as the child’s father if 1) the 
man and the child’s mother partici- 
pated in a marriage ceremony be- 
fore or after the child’s birth, even 
if the attempted marriage was void; 
2) the father acknowledged pater- 
nity in writing; or 3) paternity is 
adjudicated before or after the 
father’s death. These intestate rules 
apply to wills to determine whether 
a person who was born out of wed- 


lock is included in a class gift or a 
term of relationship in the will un- 
less the will indicates a contrary 
intent.* 

¢ Half-blood and Whole-blood 
Collateral Relatives. The intestacy 
rules provide for unequal distribu- 
tion among collateral relatives when 
at least one collateral is related to 
the intestate by the whole-blood and 
at least one is related by the half- 
blood. In general, relatives are half- 
or whole-blood depending on 
whether they have one or two an- 
cestors in common. Thus, siblings 
are related by whole-blood when 
they have the same parents and by 
half-blood when they have only one 
parent in common. If there are half- 
blood and whole-blood relatives, the 
half-blood relatives receive only half 
the share the whole-blood relatives 
receive. For example, if a child dies 
intestate survived by one brother, 
born to the intestate’s parents, and 
one sister born to the intestate’s 
mother but not the intestate’s fa- 
ther, the whole-brother will receive 
two-thirds by intestacy and the half- 
sister will receive one-third. 

e Afterborn Heirs. The intestate 
rules include heirs in gestation as 
of the intestate’s death. Thus, an 
heir conceived before the intestate’s 
death who is born after the 
intestate’s death is treated the same 
as an heir who was born during the 
intestate’s lifetime. 


Special Rules and 
Application to Homestead 
Realty and Exemption 

A special statutory rule or the 
rules of intestacy apply when 
Florida homestead realty cannot be 
devised or is not devised as permit- 
ted by law.° Homestead may not be 
devised if the owner is survived by 
a minor child; however, a married 
couple with minor children may 
choose tenancy by the entireties 
ownership to avoid the prohibition 
that otherwise would apply if the 
sole owner died first. A married 
owner without a minor child may 
devise the homestead outright to the 
surviving spouse; otherwise, the 
married owner may not devise the 
homestead. 
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If a homestead owner cannot de- 
vise the homestead or does not de- 
vise it as permitted by law, the 
homestead will pass as follows: If 
the owner is survived by a spouse 
and any lineal descendant, the sur- 
viving spouse will receive a life es- 
tate in the homestead and the lin- 
eal descendants, per stirpes, will 
receive the vested remainder. If the 
owner is married but has no surviv- 
ing lineal descendant, the home- 
stead will pass by intestacy to the 
surviving spouse. If the owner is not 
married but has a surviving lineal 
descendant, the homestead will de- 
scend by intestacy to the lineal de- 
scendants, per stirpes. If the owner 
of the homestead is not survived by 
a spouse or lineal descendant, the 
homestead will pass by intestacy to 
other relatives, such as the 
decedent’s parents, siblings, or other 
collateral heirs. 

Homestead which descends by 
statute or by devise will be exempt 
from the decedent’s creditors if the 
homestead 1) passes to the 
decedent’s surviving spouse or lin- 
eal descendants, or both, including 
by life estate and vested remainder; 
2) passes by intestacy (but not by 
escheat); or 3) passes by devise to a 
person who could be an heir of the 
testator under either tier of intes- 
tate distributions.® For example, the 
homestead will be exempt if an un- 
married testator devises it to a 
grandchild even if the testator is 
survived by a child who is the par- 
ent of that grandchild. 

If a homestead owner is married, 
it is important to consider whether 
homestead rights have been waived, 
whether a devise outright to the 
spouse is permissible, whether a life 
estate for the surviving spouse is 
desirable, and whether sole owner- 
ship or ownership by tenancy by the 
entireties is appropriate. If a home- 
stead owner has the unlimited right 
to devise, it is important to deter- 
mine who can qualify as an heir of 
the owner for purposes of receiving 
the exemption from the deceased 
owner’s creditors. The owner then 
can decide whether to make an ex- 
empt devise or a devise that is sub- 
ject to abatement for payment of 


ag 


creditors. Further, if a nonexempt 
devise is to be made, consideration 
should be given as to what type of 
devise should be used and the pri- 
ority of that devise under the rules 
of abatement. 


Mandatory Application 
of Intestacy Due to Lack 
of Capacity 

Intestacy is mandatory for a per- 
son under the age of 18 who is not 
an emancipated minor as well as for 
a person who does not have a valid 
will and lacks the testamentary ca- 
pacity to make one, i.e, is not of 
sound mind.’ This includes a person 
who never had testamentary capac- 
ity and also includes a person who 
previously had the capacity to make 
a will but failed to do so. In addi- 
tion, it includes a person who made 
and revoked a will when he or she 
had testamentary capacity but who 
lacks capacity to make a new will. 


Other Applications of 
Rules in Estate Planning 

e Use of Intestacy for Interim Es- 
tate Planning. A testator with an 
existing will may want to make sig- 
nificant changes to the will. During 
the estate planning process or while 
a testator is involved in proceedings 
to dissolve a marriage, intestacy 
may be an interim choice to con- 
sider. In some cases, the testator 
may prefer intestacy to the existing 
will during the interim period until 
a new will can be executed. For ex- 
ample, a testator may have termi- 
nated a relationship with a signifi- 
cant other who was the primary 
beneficiary of the existing will and 
may prefer intestacy to that will. Or 
a testator with an existing will that 
preferred one child over another 
may decide to treat all children 
equally, and intestacy may be pre- 
ferred to the old will. Or a testator 
who has separated from a spouse 
may prefer intestacy or the elective 
share to an existing will during the 
separation or until the marriage is 
dissolved. 

In such cases, the law allows the 
existing will to be revoked by a writ- 
ing executed with the formalities of 
a will or by act, such as canceling 


the will; however, if the will is re- 
voked by act, consideration should 
be given to utilizing witnesses to 
prove that the testator performed 
the act of revocation on the original 
will “with the intent, and for the 
purpose of revocation” and to evi- 
dencing the testator’s intent to re- 
voke and act of revocation on the 
original will.* On the other hand, if 
intestacy is not preferred for the in- 
terim, such as a testator who desires 
to change charitable beneficiaries 
but still exclude intestate heirs, 
then the original will should be kept 
intact in a safe place. 


Application of Rules to 
Class Gifts and Terms of 
Relationship in Wills 

When a will devises property to 
the descendants of the testator’s 
children, a child adopted by the 
testator’s child is included in such 
devise unless the will provides oth- 
erwise. Similarly, a devise to a 
beneficiary’s descendants includes 
descendants born out of wedlock to 
the same extent they would be 
treated as heirs of such beneficiary 
under the laws of intestate succes- 
sion unless the will provides other- 
wise. In some cases, whether a rela- 
tive is included depends on whether 
the relative is related maternally or 
paternally. Absent a contrary in- 
tent, a devise to the descendants of 
the testator’s brother and sister in- 
cludes a child born out of wedlock 
to the testator’s sister but not a child 
born to the testator’s brother, if the 
brother never participated in a mar- 
riage ceremony with the child’s 
mother, never acknowledged pater- 
nity in writing, and paternity is not 
adjudicated during the brother’s 
lifetime or after his death. In a will, 
the testator can address the effect 
of such relationships and determine 
whether to include or exclude a per- 
son adopted into or out of a family 
or a person born to parents who are 
not lawfully married. 

In many cases, a testator may in- 
clude children or other relatives 
adopted into the family while ex- 
cluding those adopted out of the 
family. Alternatively, some testators 
may choose to include a child who 
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was adopted out of the family 
through an open adoption or who 
was adopted after the death of the 
parent related to such testator when 
the testator continues to have a re- 
lationship with that child. For ex- 
ample, a testator may choose to in- 
clude a grandchild who is the child 
of a deceased son of the testator, 
even though the testator’s former 
daughter-in-law has remarried and 
her husband has adopted the 
testator’s grandchild. A testator may 
include a general provision that in- 
cludes minor children adopted into 
the family but not children adopted 
as adults. 

It may be necessary to determine 
the testator’s feelings regarding 
adoption to determine whether to 
default to the intestate rules of con- 
struction regarding adoption or to 
provide a different inclusionary or 
exclusionary rule. 

With respect to children born out 
of wedlock, different situations may 
arise. In some cases, a father will 
recognize a child born out of wed- 
lock as his child; whereas, in other 
cases, a wealthy or famous father 
may fear that after his death indi- 
viduals will claim that he was their 
father. In such cases, wills can be 
drafted to include only named chil- 
dren or only children born to par- 
ents who were lawfully married 
prior to birth. 

The intestate rules regarding the 
relative shares of collateral relatives 
of the whole-blood and of the half- 
blood do not automatically apply to 
class gifts or other terms of relation- 
ship within a will. Instead, whether 
half-blood relatives are included or 
excluded, and in what percentages, 
is based on the intention expressed 
by the testator. Many testators re- 
ject Florida’s intestate treatment of 
collateral relatives of the half-blood. 
Often, a testator either has a full 
and close relative with half-blood 
relatives or no or very little relation- 
ship with half-blood relatives and 
may choose to either include or ex- 
clude half-blood relatives entirely 
rather than limit their share to one- 
half. For example, a child who lives 
with a mother and other children of 
that mother, may have a different 


father than the other children; yet, 
the child may feel close to those 
other children even though they are 
only related by one parent. Alterna- 
tively, a child who does not live with 
his or her half-siblings may have no 
contact or very limited contact with 
them and may not want to include 
them for purposes of estate plan- 
ning. In such situations, care should 
be taken in drafting to define who 
is included within a class gift or to 
refer only to certain relatives by 
name. 


Incorporating Rules in 
Will Distributions to 
Testator’s Heirs 

If a residuary devise fails in toto, 
the intestacy rules apply even 
though there is a will unless the will 
includes an alternative residuary 
provision. In some cases, the testa- 
tor may choose to incorporate the 
rules of intestacy, providing a con- 
tingent distribution to the persons 
who would be the testator’s heirs 
had he or she died intestate or may 
apply modified rules rather than 
default to intestacy. This results in 
a testate proceeding, which applies 
some or all of the rules of intestacy, 
rather than an intestate proceeding. 

Intestacy also may apply when 
devises are subject to conditions pre- 
cedent, which are not satisfied, such 
as a survivorship requirement, 
when any alternative devises also 
fail. Thus, if the residuary devisees 
are required to survive the testator 
by six months, but none of them sur- 
vive by that period, the residuary 
will pass by intestacy unless the will 
provides otherwise. In addition, in- 
testacy may apply to a testamentary 
trust, in the event all of the trust 
beneficiaries die prior to full vest- 
ing of their interests. 

For example, a gap may arise ina 
testamentary trust which provides 
for distribution to the testator’s chil- 
dren upon attainment of a stated 
age, with a contingent distribution 
to surviving descendants of such 
child or to the other surviving chil- 
dren or their descendants. If the 
child dies prior to that age and is 
not survived by any descendant or 
any other descendants of the testa- 
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tor, the remaining trust interests 
will result back to the testator’s es- 
tate and if the trust is a residuary 
trust, partial intestacy will arise. 
This may result in the estate pass- 
ing to the estates of the heirs who 
survived the testator but died prior 
to the contingency in the will or 
trust. 

An alternative would be to include 
a contingency or catch-all provision 
that applies to the extent property 
is not effectively disposed of by the 
residuary clause or the provisions of 
a testamentary trust, such as a pro- 
vision for a distribution to the per- 
sons who would be the testator’s 
heirs under the laws of intestacy, 
with certain modifications. For ex- 
ample, a will or testamentary trust 
could provide for a contingent dis- 
tribution to the persons who would 
be heirs of the testator had the tes- 
tator died intestate as of the event 
requiring the distribution (or imme- 
diately prior to that event). This 
modified incorporation of intestacy 
can prevent property from passing 
from one estate to the estate of a 
deceased beneficiary or deceased 
heir. 

A testator may want to preclude 
a specific heir or class of heirs from 
inheriting from the testator. To do 
this, the testator must effectively 
devise such assets away from such 
heirs. If the testator includes a con- 
tingent devise to the testator’s heirs, 
the testator could define those heirs 
to exclude a specific individual or a 
class of relatives. Also, if a contin- 
gent devise is made to the testator’s 
heirs, consideration should be given 
to whether to include heirs who are 
adopted into or out of the family or 
are born out of wedlock and whether 
to include relatives of the half-blood 
or whole-blood and in what propor- 
tions. 

In some cases, married testators 
may choose to provide a contingent 
devise in both of their wills for the 
benefit of the persons who would be 
the heirs of each spouse, with one- 
half passing to the husband’s heirs 
and one-half passing to the wife’s 
heirs, determined as if each had died 
simultaneously and intestate as of 
that time. 


§ 
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Wills in Contemplation of 
Marriage or Children to Avoid 
Pretermitted Intestate Share 

Generally, when a testator makes 
a will and then marries or has a 
child by birth or adoption without 
amending the will or making a new 
will before the testator dies, Florida 
law provides the spouse or child who 
was omitted from the will with the 
share the spouse or child would re- 
ceive if the testator had died intes- 
tate. These intestate shares can be 
avoided if the testator evidences an 
intention to exclude the spouse or 
child or other statutory exceptions 
apply.° 

During the estate planning pro- 
cess, the testator can discuss any 
plans to marry or have children. In 
some cases, the testator may be 
planning to marry a specific person 
in the near future so that the testa- 
tor can consider whether to include 
or exclude that person from the 
present estate plan in the event of 
the marriage. In some cases, the will 
may be made in contemplation of a 
specific marriage so that the future 
spouse will not be considered pre- 
termitted, with the will either pro- 
viding for such person as the 
testator’s spouse or disclosing an 
intention not to provide for such 
spouse. Alternatively, the testator 
and his or her future spouse may 
choose to enter into a prenuptial 
agreement, whereby the future 
spouse waives all rights or certain 
rights, and under which the testa- 
tor also may choose to agree to make 
certain devises. 

A last alternative is for the testa- 
tor to make a will without regard to 
such future spouse, knowing that in 
the event the testator does marry, 
the testator will be a pretermitted 
spouse unless the testator make a 
new will, obtains a waiver, or enters 
into an antenuptial agreement. If 
the spouse is a pretermitted spouse, 
the intestate rules will be relevant 
because the spouse will be entitled 
to the amount the spouse would re- 
ceive if the testator had died intes- 
tate. If the testator would like to 
marry in the future but has no spe- 
cific plans at present, the testator 
can choose to revisit these issues 


when the testator makes definite 
plans to marry (or after the mar- 
riage occurs). 

During the estate planning pro- 
cess, the testator also may disclose 
an intention to have children by 
birth or adoption. Whether the tes- 
tator includes after born or after 
adopted children in the will depends 
in part on whether the testator al- 
ready has children or is currently 
expecting a child by birth or adop- 
tion. If the testator has children, the 
testator may choose to provide for 
any after born or after adopted chil- 
dren in the same manner as the 
present children. If the testator is 
expecting a child in the near future, 
the testator may choose to provide 
for such child or the testator may 
choose to provide for the testator’s 
spouse first and then for any present 
or future children if the spouse does 
not survive. 


Testamentary Provisions 
for Distributions and 
Per Stirpital Distributions 

Although a testator may provide 
for persons that would be heirs if the 
testator died intestate, most testa- 
tors choose to benefit these persons 
in a different order or amount than 
provided by the laws of intestacy or 
through trust provisions rather than 
by outright distributions. Further, 
few testators choose the State of 
Florida as a contingent beneficiary 
of their estates; although, some tes- 
tators do choose nongovernmental 
charitable beneficiaries. In addition, 
the rules of intestacy distribute as- 
sets to a minor or incapacitated heir, 
subject to the laws of guardianship, 
and do not allow postponement of 
vesting after the intestate’s death or 
postponement of possession after 
the age of majority or cessation of 
other incapacity. 

A married testator with children 
may not want to divide his or her 
estate among the spouse and chil- 
dren at the testator’s death in ac- 
cordance with the intestate rules but 
instead may choose to devise differ- 
ent percentages or present and fu- 
ture interests outright or in trust to 
them. Further, a testator may want 
to prevent children from having con- 
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trol over assets until they reach an 
age of maturity much later than the 
age of majority. Thus, a testator can 
use a trust to separate financial re- 
sponsibility and powers of owner- 
ship from present or future benefi- 
cial enjoyment of the property. This 
may be accomplished by devising 
property in trust, whereby the 
trustee has legal title, the burden 
and responsibility of ownership, and 
discretion regarding distribution of 
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income and principal. Further, use 
of a trust gives the testator flexibil- 
ity and control that is not available 
through use of a guardian over prop- 
erty during the period of minority 
or other disability and that can ex- 
tend to adult beneficiaries. 

A will or trust also can be used to 
replicate the per stirpital distribu- 
tions required by intestacy, whereby 
members of a younger generation 
stand in the shoes of a deceased 
member of an older generation. For 
example, a will can devise the resi- 
due to the testator’s children, with 
an equal share for each then living 
child and an equal share for each 
then deceased child to be divided per 
stirpes among that child’s lineal 
descendants. Or a will may provide 
for different distributions, whether 
per capita or per stirpes, or a com- 
bination. If all of the testator’s chil- 
dren predecease the testator, the 
testator may choose to divide the 
estate equally based on the number 
of grandchildren rather than the 
number of deceased children, and 
the testator may want to provide a 
share for the descendants of a de- 
ceased grandchild. Further, wills 
can be drafted to provide for indi- 
vidual or class gifts, with alterna- 
tive devises to beneficiaries, rather 
than to the descendants of a de- 
ceased devisee. 


Conclusion 

Knowledge of the rules of intes- 
tate succession is a prerequisite 
when advising estate planning cli- 


ents. It is important to know when 
intestacy is mandated by statute in 
general or for specific property, such 
as homestead. Intestacy also may 
provide useful interim planning 
until a will can be drafted and ex- 
ecuted. It is important to under- 
stand the intestate treatment of per- 
sons who are adopted or born out of 
wedlock when drafting and inter- 
preting class gifts and terms of re- 
lationships in wills. In addition, 
it is important to determine if a tes- 
tator contemplates marriage or the 
birth or adoption of children to know 
how to advise the client regarding 
present and future estate planning. 
Knowledge of the intestate distribu- 
tive scheme and use of per stirpital 
distributions is helpful when design- 
ing a testamentary plan. 

Intestacy has many limitations 
that can be overcome by personal- 
ized drafting of wills that include 
numerous and varied distributive 
and administrative provisions. The 
use of a testamentary trust is an im- 
portant estate planning tool that 
lacks a counterpart in intestacy and 
provides flexibility not allowed a 
guardian of the property of a minor 
or incapacitated heir. Thus, a tes- 
tator may consider issues raised by 
the rules of intestate succession but 
may choose to devise property dif- 
ferently than the applicable intes- 
tate rules. O 


' Intestacy applies to assets subject to 
administration in Florida, not assets 
that pass by reason of survivorship, ben- 
eficiary designation, trust law, or other 
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will substitute, and does not apply to 
homestead realty and exempt personalty 
when they pass by special statutory 
rules. The intestate estate passes after 
payment of claims, expenses, allow- 
ances, and taxes, and property passing 
by partial intestacy abates before any 
devises under the will. See Fia. Const. 
art. X, §4; Fia. Star. §§732.401 (home- 
stead), 732.402 (exempt property), 
733.805 (abatement), 733.817 (tax ap- 
portionment). 

See Star. §§732.101(1) (general 
intestacy rule), 732.102 (surviving 
spouse), 732.103(1) (descendants), 
732.103(2) (parents), 732.103(3) (sib- 
lings), 732.103(4) (paternal and mater- 
nal shares), 732.103(5) (kindred of last 
deceased spouse), 732.104 (per stirpes 
distribution), 732.105 (half-blood), 
732.106 (afterborn heirs), 732.107 (es- 
cheat), 732.108 (heirs adopted or born 
out of wedlock). 

3 See Fia. Star. §§732.6005(1), 732.608 
(terminology for class gift or relation- 
ship), 732.108(1) (adopted persons). For 
trusts, see FLa. Stat. §§737.621, 737.623. 

4 See Fia. Stat. §732.108(2) (persons 
born out of wedlock) and statutes cited 
in supra note 3. 

5 See Fia. Const. art. X, §4(a), (c); FLA. 
Stat. §§732.401, 732.4015. 

6 See Fia. Const. art X, §4(b); Snyder 
v. Davis, 699 So.2d 999 (Fla. 1997). 

See Fra. Stat. §732.501 requires 
sound mind, “the ability of the testator 
‘to mentally understand in a general way 
the nature and extent of the property to 
be disposed of, and the testator’s rela- 
tion to those who would naturally claim 
a substantial benefit from the will, as 
well as a general understanding of the 
practical effect of the will as executed.” 
Skelton v. Davis, 133 So.2d 432, 435 (Fla. 
Dist. Ct. App. 1961). 

8 See Fia. Stat. §§732.505 (revocation 
by writing), 732.506 (revocation by act). 

® See Start. §§732.301 (pretermit- 
ted spouse), 732.302 (pretermitted 
child), 732.806 (advancement), contain- 
ing exceptions when spouse or child is 
not pretermitted due to provision, 
waiver, advancement, or intention in 
will or agreement. 
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stead law. 

This column is submitted on be- 
half of the Real Property, Probate and 
Trust Law Section, Steven L. Hearn, 
chair, and S. Dresden Brunner and 
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Fiduciary Allocations of the 


Tax Law 


Generation-skipping Transfer Tax Exemption 


very individual has a gen- 
eration-skipping transfer 
tax exemption (“GST ex- 
emption”), currently 
$1,100,000! for 2002, which may be 
allocated by such individual or his 
personal representative to any 
property with respect to which such 
individual is considered the transf- 
eror,? and any allocation, once 
made, is irrevocable.* A personal 
representative makes this alloca- 
tion on Schedule R of IRS Form 706 
by the due date for filing IRS Form 
706 (including extensions).’ In the 
event the decedent failed to timely 
make an allocation of the GST ex- 
emption during his lifetime, the 
Internal Revenue Code provides for 
a deemed allocation of GST exemp- 
tion to any transfers made during 
his lifetime which are considered 
direct skips.° As a result, a personal 
representative has the responsibil- 
ity of allocating a decedent’s re- 
maining GST exemption to all 
transfers where the decedent is con- 
sidered the transferor, except for 
direct skips occurring during the 
decedent’s lifetime. In the event a 
personal representative fails to al- 
locate a decedent’s remaining ex- 
emption, the code provides for an 
automatic “deemed” allocation.*® 


Duty to Minimize Taxes 
Personal representatives have a 
general duty to minimize the over- 
all tax burden on an estate and its 
beneficiaries, which is derived from 
the duty to conserve estate property 
and to make the property reason- 
ably productive.’ This duty runs to 
the entire group of interested per- 
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sons, including estate creditors as 
well as beneficiaries of the estate 
and any inter-vivos trusts created 
by the decedent.* Personal repre- 
sentatives, in making tax elections, 
may not generally favor one benefi- 
ciary over another;’ rather, the pow- 
ers and discretions of personal rep- 
resentatives are to be exercised in 
a manner consistent with the 
testator’s intention, and act as 
fairly and impartially as between 
the beneficiaries of a decedent’s es- 
tate.’° In an effort to fulfill their re- 
sponsibilities to allocate the GST 
exemption among various transfers, 
personal representatives should 
seek to minimize the overall tax 
burden that will be imposed on all 
generation-skipping transfers 
(“GSTs”). By allocating the GST 
exemption based purely on the ex- 


pected tax consequences, specifi- 
cally ignoring the issue of who will 
be liable for the tax, and thereby 
minimizing the impact this tax will 
have on the value of all of the trans- 
fers, personal representatives can 
fulfill their duty to minimize taxes 
and, at the same time, fulfill their 
duty to act fairly and impartially 
as between the interested persons. 

Any remaining GST exemption 
should be allocated to all of a 
decedent’s GSTs using a formula 
that distributes the exemption to 
the various types of GSTs on a pri- 
ority basis which will result in the 
least amount of GST tax being im- 
posed on all of the GSTs in the ag- 
gregate.'! 


Generation-Skipping 
Transfers 

There are some general observa- 
tions that should be made with re- 
spect to the various types of GSTs, 
which impact how the GST exemp- 
tion should be allocated. First of all, 
when the exemption is allocated to 
a particular GST, the goal is to al- 
locate enough exemption to the 
transfer so that there will not be 
any GST tax on that transfer. This 
is accomplished by allocating a suf- 
ficient amount of exemption to pro- 
duce an inclusion ratio equal to 
zero.” If the inclusion ratio for a 
particular GST equals zero, there 
is no GST tax on the transfer, or, in 
the case of a trust, any subsequent 
distribution. If the inclusion ratio 
is greater than zero, then there will 
be GST tax due on the transfer, or, 
in the case of a trust, subsequent 
distributions, relative to the inclu- 
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sion ratio.’ If the inclusion ratio is 
equal to one, then the entire trans- 
fer, or, in the case of a trust, subse- 
quent distributions, are subject to 
the GST tax. As a general matter, 
trusts should be either wholly ex- 
empt or wholly nonexempt, with an 
inclusion ratio of either zero or one." 

There are three types of GSTs 
under the Internal Revenue Code 
each having different tax results: 1) 
direct skips, 2) taxable distribu- 
tions, and 3) taxable terminations.!® 
Direct skips are generally inter-vi- 
vos transfers made by a donor,'® and 
taxable terminations and taxable 
distributions involve trust arrange- 
ments." 

Direct skips are usually capable 
of being reasonably valued, and the 
GST exemption may be correspond- 
ingly allocated to this value to pro- 
duce an inclusion ratio of zero. Di- 
rect skips do not include transfers 
to nonskip persons, thus there is no 
potential for wasting the exemp- 
tion.'* Administratively, the effi- 
cient use of the exemption and the 
ultimate taxation of a direct skip are 
readily determinable, thereby mak- 
ing an allocation decision less sub- 
ject to inefficiencies. However, an 
important difference between the 
various types of GSTs involves the 
computation of the tax base. The 
taxable amount in the case of a di- 
rect skip equals the value of the 
property received by the benefi- 
ciary.'* Thus direct skips where the 
tax is paid out of the property con- 
stituting the direct skip are valued, 
for GST tax purposes, net of any 
GST tax. By allocating the remain- 
ing exemption to other types of GSTs 
that are taxed on a tax-inclusive 
basis (no reduction of the taxable 
amount is made for the fact that the 
tax will be borne by the property 
constituting the transfer), one can 
effectively reduce the overall taxable 
transfers, and the overall GST tax 
incurred by all of the interested per- 
sons in the aggregate. 

Direct skips where the tax is paid 
from a source other than the prop- 
erty constituting the direct skip are 
taxed on the entire value of the prop- 
erty received by the transferee. Tax- 
able distributions and taxable ter- 


minations are also tax-inclusive, 
and no tax base reduction is made 
when the tax is paid out of the trans- 
ferred property. 

Taxable distributions are gener- 
ally less capable of being closely 
valued. For example, in the case of 
a charitable remainder unitrust 
(“CRUT”), there is some potential for 
wasting the exemption if the income 
beneficiary does not actually re- 
ceive, over the life of the trust, the 
present value of his or her life in- 
terest (plus accrued interest 
thereon). When allocating the ex- 
emption to a CRUT to produce an 
inclusion ratio of zero, the actuari- 
ally determined present value of the 
income beneficiary’s interest in the 
trust is used.” If the income benefi- 
ciary actually receives less than the 
actuarially determined present 
value (plus accrued interest thereon) 
of his interest in the form of distri- 
butions, then there will be a wast- 
ing of the GST exemption. If, on the 
other hand, the income beneficiary 
actually receives more than the ac- 
tuarially determined present value 
(plus accrued interest thereon) of his 
interest in the CRUT, then the op- 
posite will be true. 

The main point one should get 
from this is that there is less cer- 
tainty in allocating the exemption 
to a CRUT, and it is generally less 
efficient to allocate the exemption 
to a transfer with uncertain tax re- 
sults as opposed to direct skips 
where the tax results are fairly cer- 
tain. However, one is not required 
to presume that there will be a mor- 
tality loss, as opposed to a mortal- 
ity gain, in allocating the exemption 
to a CRUT.*' If it is reasonable to 
believe that the income beneficiary 
will live a normal life expectancy, 
then one should accept the mortal- 
ity assumptions used to determine 
the present value of his interest in 
the CRUT. 

Another important consideration 
with respect to a CRUT is the ad- 
ministrative reporting costs that 
would be incurred in conjunction 
with the payment of GST taxes. In 
the case of a direct skip or a taxable 
termination, the tax is reported and 
paid only once upon the occurrence 
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of the direct skip or the taxable ter- 
mination. However, each year the 
trustee of a CRUT is required to file 
information returns with both the 
Internal Revenue Service and the 
beneficiary, and the beneficiary, in 
return, is required to file a tax re- 
turn and to pay the GST tax.” These 
additional tax reporting costs 
should be considered in determin- 
ing how the use of the GST exemp- 
tion can be maximized. In the event 
a CRUT is completely sheltered 
from GST taxes, the trustee and the 
beneficiary will not have to bear 
these costs. In the event a CRUT is 
not completely covered by exemp- 
tion, then one of the direct costs will 
be these reporting expenses that can 
be eliminated by sheltering the 
CRUT from the payment of GST 
taxes. 

Taxable terminations tend to 
present more problems and can be 
wasteful and inefficient. A signifi- 
cant problem is created because 
such trusts are typically established 
for the benefit of both skip and 
nonskip persons. In order to cover 
taxable remainder interests (skip 
interests) with enough exemption to 
prevent the potential payment of 
GST tax, one will have to allocate 
enough exemption to cover the en- 
tire value of the trust (including 
nonskip interests).** Both the in- 
come and remainder interests would 
have to be covered so that the inclu- 
sion ratio will be brought down to 
zero. In other words, to prevent the 
payment of GST tax on the taxable 
remainder interest, the exemption 
must also cover the nontaxable in- 
come interest. 

In addition, in deciding to allocate 
the GST exemption to a trust from 
which a taxable termination may 
occur, one must consider whether 
the remainder interest will ever be 
subject to the GST tax. It is always 
possible that the income beneficia- 
ries will exhaust the trust corpus, 
thereby eliminating the 
remaindermen’s interests.” Also, 
before a transfer is subject to GST 
taxes, it must be subject to either 
estate or gift taxes.” The value of a 
trust that will ultimately be in- 
cluded in the gross estate, and thus 


pes 
et 


subject to estate taxes, should be 
reduced by the value of the consid- 
eration given by any beneficiary in 
return for his interest.”° This con- 
sideration amount can reduce the 
value subject to estate taxes, 
thereby reducing the value subject 
to GST taxes. The value of a GST, 
for purposes of the GST tax, is simi- 
larly reduced by the amount of con- 
sideration provided by the trans- 
feree, and thus should also allow for 
the reduction of the amount subject 
to GST taxes.”’ Therefore, any allo- 
cation of the exemption to such in- 
terests will result in a wasting of the 
exemption because the interest will 
never be subject to GST taxes. 


Transfer Subject 
to Estate Taxes 

As discussed above, before a tes- 
tamentary transfer is subject to GST 
taxes, it must be subject to estate 
taxes. In general, the gross estate 
of a decedent who was a citizen of 
the United States at the time of his 
death includes the value of all prop- 
erty, whether real or personal, tan- 
gible or intangible, and wherever 
situated, beneficially owned by the 
decedent at the time of his death.” 
Where a decedent makes certain 
transfers during his life and retains 
certain rights or “strings” with re- 
spect to the transferred property, 
the value of the retained interests 
are also included in the gross es- 
tate.”° If, however, the transfer was 
made for full and adequate consid- 
eration in money or money’s worth, 
then the value of the transfer will 
not be included in the gross estate.*° 

In the event the transferee gives 
valuable consideration for the trans- 
fer and this value is less than the 
total value of the transfer, then 
there is an inclusion in the gross 
estate of the excess value going to 
the transferee.*! 

The significance of the above is 
that it supports the argument that 
the value, or some portion thereof, 
of a trust may be excluded from the 
gross estate, and thus not subject 
to estate taxes. The portion so ex- 
cluded from the gross estate should 
also be excluded from any GST tax 
(unless such transfer was subject 


to gift taxes). 


Modified Deemed 
Allocation Method 

As with most decisions, the deci- 
sion to do nothing has its conse- 
quences. In allocating the GST ex- 
emption to various transfers, 
personal representatives may 
choose not to make any allocation, 
in which case the Code proscribes 
the method for the allocation of the 
exemption.*” Under these deemed 
allocation provisions of the Code, 
any unused GST exemption remain- 
ing at death is allocated first to di- 
rect skips occurring at death and 
next to trusts from which a taxable 
distribution or a taxable termina- 
tion may occur. 

In all practicality, if one decides 
to let the deemed allocation rules 
apply, then the $1,100,000 exemp- 
tion will be allocated as follows: 

1) First to direct skips during life; 

2) Then to direct skips occurring 
at death; and 

3) Finally, to taxable distributions 
and terminations.* 

By choosing not to exercise the 
right to allocate the exemption, a 
personal representative will, in es- 
sence, elect the above allocation 
method. 

The drawbacks to this method are 
that all direct skips occurring at 
death are treated equally, whereby 
those direct skips which bear the tax 
are treated equally with those direct 
skips that do not bear the tax. Also, 
taxable terminations are treated 
equally with the taxable distribu- 
tions, thereby potentially resulting 
in only a portion of each of the trusts 
being covered by the exemption, and 
requiring the trusts to report and 
pay some GST tax. 

Personal representatives should 
start with the “deemed” allocation 
method proscribed by the code, and 
then deviate in those instances 
where there is a legitimate reason 
to do so, the objective being to maxi- 
mize the use of the GST exemption 
among all of the interested per- 
sons.* In other words, the goal is to 
minimize all direct costs associated 
with the reporting and paying of 
GST taxes, including the GST tax 


itself, that will be incurred by any 
interested person.*® 

For example, the first tier, under 
the “deemed” allocation, consists of 
an allocation of the available por- 
tion of the exemption to GSTs that 
occurred during the decedent’s life- 
time. Since personal representatives 
do not possess any discretion in de- 
ciding whether to allocate to lifetime 


Legal Professional 
Liability Coverage 
for America’s 
Greatest Law Firms 


Financial Stability Strong Leadership 
Dependable Service 
Optional Monthly Payment Plan 


Contact: 
Patti French or Ron Kiefer 
Professional Liability Division 


800-299-4331 


GREATAMERICAN. 


rie INSURANCE GROUP 


THE FLORIDA BAR JOURNAL/OCTOBER 2002 61 


a 
www.gr eatamericanla' iwyer.com 


direct skips, no change in the statu- 
tory scheme should be made.*’ 

The next tier, under the “deemed” 
allocation, consists of direct skips 
occurring at death. As was previ- 
ously discussed, the exemption is 
most effectively used when allocated 
to direct skips where the GST tax is 
paid by a source other than the prop- 
erty constituting the direct skip, 
because any other allocation will, or 
at least will have the potential to, 
waste the exemption and/or increase 
overall taxes. Therefore, the tier 
should be deviated from to differen- 
tiate between direct skips that will 
pay the GST tax from the property 
constituting the GST and those that 
do not pay the GST tax. 

The GST tax on direct skips is 
computed by multiplying the appli- 
cable tax rate times the inclusion 
ratio and then multiplying this 
amount times the “net amount” re- 
ceived by the skip person. This “net 
amount,” in the case of a direct skip 
that bears the GST tax, excludes the 
portion of the value of the GST that 
equals the GST tax amount that will 
be paid from the property constitut- 
ing the direct skip. In the case of a 
direct skip that does not bear the 
GST tax, the “net amount” equals 
the entire value of the GST (no re- 
duction is made for the amount of 
the GST tax). By moving direct skips 
that pay the GST tax to a lower tier 
you will reduce the aggregate value 
of all GSTs that are subject to GST 
tax, and thereby reduce the overall 
amount of GST taxes being borne by 
all interested persons in the aggre- 
gate. 

The next tier under the “deemed” 
allocation approach lumps taxable 
distributions together with taxable 
terminations, in which the remain- 
ing exemption is allocated ratably 
among these types of GSTs.* Per- 
sonal representatives should devi- 
ate from the “deemed” allocation to 
correct for the significant wasting of 
the exemption and corresponding 
increase in overall taxes as a result 
of allocating the exemption to tax- 
able terminations. 

The issue of prioritizing the tiers 
as between each other is best ana- 
lyzed by considering the direct costs 


that will be borne by all interested 
persons, and allocating the exemp- 
tion to those transfers which will 
produce the most direct costs. The 
priority that results in the greatest 
value to all interested persons 
should then be used to minimize di- 
rect costs to all the beneficiaries as 
a group, i.e., by minimizing overall 
taxes and administrative charges. 
In summary, the modified deemed 
allocation method will allow most of 
the value of the transfers made by a 
decedent to reach the hands of the 
intended beneficiaries, rather than 
the pocket of the government. O 


1 The GST exemption is indexed for in- 
flation through the end of 2003, and is 
the same as the unified credit amount 
for tax years 2004 through 2009. 

I.R.C. §2631(a) (emphasis added). 

3 L.R.C. §2631(b). 

4 LR.C. §2632(a)(1). 

5 T.R.C. §2632(b). 

T.R.C. §2632; Regs. §26.2632-1. 

7 In re Veith’s Estate, 26 Fla. Supp. 
145, 148-8 (County Judge’s Ct. 1965); 
Carrico & Bondurant, Equitable Adjust- 
ments: A Survey and Analysis of Prece- 
dents and Practice, 36 Tax Law, 545-6 
(1983). 

8 Fra. Stat. §733.602(1). 

® Carrico & Bondurant, supra note 7. 

10 In re Veith’s Estate, 26 Fla. Supp. at 
149. 

1 Of course, this method assumes that 
the transferor does not wish to prefer one 
beneficiary over another. If this is the 
case, the estate planner should specifi- 
cally address the preference(s) in the cli- 
ents estate planning documents. 

12 See ILR.C. §2642(a); Regs. §26.2642-1. 

8 Technically, the inclusion ratio af- 
fects the GST tax base, not the tax rate; 
however, the result is the same. 

14 For discussion of the point, see JOHN 
K. McNutty, FEDERAL EstaTE AND GIFT 
TAXATION IN A NUTSHELL §15 (5th ed. 
1994). 

15 See I.R.C. §2601 et seq. and the Regu- 
lations thereunder. 

16 L.R.C. §2612(c). 

17 L.R.C. §2612(a) & (b). 

6 T.R.C. §2612(c)(1)(assuming a formu- 
lary allocation method is employed). 

19 L.R.C. §2623. 

20 See ILR.C. §2642(a)(2)(B)(assuming 
the remainder is deductible under I.R.C. 
§2055 or §2522). 

21 This assumes that the personal rep- 
resentative is not aware of any facts re- 
garding the income beneficiary’s life ex- 
pectancy which would lead to the 
conclusion that the normal mortality as- 
sumptions would be an inappropriate 
basis for determining his remaining life. 
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In such a case, this specific information 
should be used to determine what risks 
will be associated with his unexpected 
mortality. 

2 Regs. §26.2662-1(b)(1) and Regs. 
§26.2662-1(c)(1). 

23 Regs. §26.2642-1(c). 

24 See In Re Estate of Jacobs, 614 
N.Y.S.2d 866 (1994)(discussing the as- 
sumptions necessary to compute the re- 
mainder interest in a trust where the 
remainder is a taxable termination). 

25 See I.R.C. §2652(a)(1)(A). In order to 
have an interest subject to GST taxes 
there must be a transferor. A transferor 
is defined to mean the decedent in the 
case of property subject to estate taxes. 
If the property is not subject to estate 
taxes or gift taxes, then there should not 
be any transferor. 

6 T.R.C. §§2036, 2038, and 2043. See 
I.R.C. §2053(a)(4) and the Regulations 
thereunder, which provide for a reduc- 
tion in the value of the gross estate in- 
clusion for nonprobate assets rather 
than calling for a deduction from the 
gross estate. However, this reduction is 
limited by I.R.C. §2053(c)(1)(A), when 
founded on a promise or agreement, to 
the extent that they were contracted 
bona fide and for adequate and full con- 
sideration in money or money’s worth. 

27 T.R.C. §2624(d), which provides that 
the value of the property transferred is 
reduced by the amount of consideration 
provided by the transferee. 

28 T.R.C. §2033 and Regs. §20.2033-1. 

29 T.R.C. §§2036 and 2038. 

31 L.R.C. §2048. 

32 See I.R.C. §2632(c) and the new final 
Regs. (effective December 27, 1995) is- 
sued thereunder. 

§2632. 

35 Reference to interested persons 
herein means all beneficiaries of both 
probate and nonprobate assets which 
can potentially be subject to the GST tax 
where the decedent is considered the 
transferor. 

36 See Jerold I. Horn, Favored Trans- 
fers for GST Purposes, The American 
Law Institute (1991). 

37 Regs, 26.2632-1(b). 

38 T.R.C. §2632(c). 


Robert S. Williams is of counsel 
in the Tampa office of Akerman, 
Senterfitt & Eidson, P.A., assisting his 
clients with their business and estate 
planning needs with a focus on tax li- 
ability. The author thanks Tommy 
Permenter, Jr., and George Del Duca for 
their assistance with this article. 

This column is submitted on behalf 
of the Tax Section, Richard A. Josepher, 
chair, and Michael D. Miller and Lester 
B. Law, editors. 


gt 


Criminal Law 


“Let’s Make a Deal” 


The Problem of Vindictive Sentencing 


“And God saw their works, that they 
turned from their evil way; and God 
repented of the evil, which He said He 
would do unto them; and He did it not.” 


3 JonaH 10 


“Repentance has a role in penology. But 
the premise of our criminal jurispru- 
dence has always been that the time for 
repentance comes after trial.” 


Gillman v. State, 373 So. 2d 935, 938 
(Fla. 2d DCA 1979) 


t’s a procedure that is very 

common in the daily opera- 

tions of our criminal justice 

system. In an effort to resolve 
a pending matter short of trial, the 
prosecutor makes a plea offer to the 
defendant. For whatever reason, 
the defendant rejects the offer. The 
judge becomes involved and makes 
an offer of his own. This too is re- 
jected and the defendant proceeds 
to a jury trial and is found guilty. 
The judge then imposes a sentence 
that, while legal, greatly exceeds 
his initial offer. Defendant now ap- 
peals, claiming that the sentence 
was vindictive, given in retaliation 
for his exercising of the fundamen- 
tal right to a jury trial. 

Will such an argument succeed? 
In many cases, the answer is yes. 
Whether the increased sentence 
will be upheld will depend to a large 
extent on what the trial judge said 
and, in some instances, on what he 
didn’t say. 

A defendant’s right to trial by jury 
is virtually sacred. Except in lim- 
ited situations regarding minor of- 
fenses' the Constitution of the State 
of Florida provides that “[t]he right 


by Mark F. Lewis 


Judges have nearly 
unlimited discretion 
in sentencing 
defendants to 
maximum statutory 
sentences. The facial 
legality of maximum 
sentences can lead to 
increases in vindictive 
sentencing claims. 


of trial by jury shall be secure to all 
and remain inviolate.” A corollary 
to this principle is that a defendant 
should not be punished for exercis- 
ing this right: “A defendant’s fear 
of retribution in sentencing cannot 
be permitted to chill the exercise of 
her Fifth Amendment privilege 
against self-incrimination, or her 
Sixth Amendment right to have her 
guilt or innocence determined by a 
jury.” McDonald v. State, 751 So. 2d 
56, 58 (Fla. 2d DCA 1999). But does 
this necessarily mean that, after a 
jury finding of guilty, a judge is 
bound to sentence the defendant to 
the same terms as those contained 
in his pretrial offer? As a general 
rule, the answer is “no.” As the 
Fourth District Court has stated, 
“by rejecting the offer of a lesser 


sentence, the accused assumes the 
risk of receiving a harsher sen- 
tence.” Gardner v. State, 699 So. 2d 
798, 800 (Fla. 4th DCA 1997). 

However, as the Third District 
Court has made clear, the reason 
for any sentence that exceeds the 
original offer must be based on 
something other than the decision 
to go to trial: “The defendant can- 
not be heard to complain if the fact 
that his sentence is greater than the 
plea offer is the result, not of the 
assertion of his rights, but of his 
rejection of the proposed agreement 
and of the fair conclusion as to his 
punishment which the court has the 
consequent ability to render.” 
Frazier v. State, 467 So. 2d 447, 450 
(Fla. 3d DCA 1985). The critical in- 
quiry, then, for an appellate court, 
is determining whether the record 
supports the state’s claim that the 
sentence is appropriate for the 
crime, regardless of whether 
defendant’s guilt was determined 
by a plea or a jury finding. 

An analysis of this issue must 
begin with an examination of the 
Florida Supreme Court’s decision in 
State v. Warner, 762 So. 2d 507 (Fla. 
2000), where the court, after deter- 
mining that it is proper for trial 
judges to enter into plea discussions 
with defendants,*® set forth the 
ground rules for such negotiations.* 

Essentially, the court set forth 
three basic principles: First, “[t]he 
judge may state on the record the 
length of sentence which, on the 
basis of information then available 
to the judge, appears to be appro- 
priate for the charged offense.” Id. 
at 514. According to the second prin- 
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ciple, the “judge’s preliminary evalu- 
ation of the case is not binding, since 
additional facts may emerge prior 
to sentencing which properly inform 
the judge’s sentencing discretion.” 
Id. The claim of vindictive sentenc- 
ing is avoided by the judge’s adher- 
ence to the third principle: “To avoid 
the potential for coercion, a judge 
must neither state nor imply alter- 
native sentencing possibilities 
which hinge upon future procedural 
choices, such as the exercise of a 
defendant’s right to trial.” Jd. 

Clearly an appellate court’s task 
is easier when the trial judge, often 
in a pique of frustration, makes it 
clear that such a “procedural choice” 
was in fact the reason for the in- 
creased sentence. In King v. State, 
751 So. 2d 691 (Fla. 2d DCA 2000), 
the defendant, while on probation 
for a lewd and lascivious conviction, 
was arrested for a similar offense. 
The state had made him an offer of 
15 years in Florida State Prison as 
a prison releasee reoffender to re- 
solve all pending matters. The de- 
fendant rejected this offer and pro- 
ceeded to trial, where a jury found 
him guilty of the new substantive 
offense. Even after this occurred, the 
trial judge offered the defendant the 
same offer to resolve the still-pend- 
ing probation violation. Not only did 
the defendant reject this offer, he 
advised the court that he would not 
stipulate to having committed any 
prior offenses, and that he was not 
waiving his right to a presentence 
investigation. 

After a hearing in which the state 
proved the violation, the judge then 
sentenced King to 30 years as a ha- 
bitual felony offender, a sentence 
that she was authorized to impose. 
However, in a discussion with the 
defense attorney who was trying to 
explain that it might have been her 
fault that King refused the offer, the 
trial judge stated, “You’ve got to be 
able to figure out what’s in your 
client’s benefit when it’s offered, in- 
stead of wasting everybody’s time.” 
Id. at 693. This statement was 
enough to taint the sentence, and 
cause the matter to be remanded to 
a new sentencing judge.® 

In a similar case, Jones v. State, 


750 So. 2d 709 (Fla. 2d DCA 2000), 
another defendant, also on proba- 
tion for lewd and lascivious conduct, 
committed a new violation, this time 
in another county. He had already 
been convicted of the new offense at 
the time that the hearing was held 
on his probation violation. Even in 
the face of this evidence, Jones in- 
sisted on continuing with the pro- 
bation hearing. The trial judge then 
warned him that, should the hear- 
ing, which she characterized as a 
“charade,” continue, she would sen- 
tence him to the maximum sentence 
to be run consecutive to the sentence 
on the new offense, which in fact is 
what she did. Again, this expression 
of exasperation® led the appellate 
court to conclude that the sentence 
was presumptively vindictive, and 
ordered a new sentencing hearing 
with a different judge. 

Perhaps less blatant than the in- 
stances cited above are those situa- 
tions where the court enters a sen- 
tence based not on defendant’s 
exercise of his constitutional rights 
per se, but rather on the fact that 
such a decision showed a lack of re- 
morse. This was the circumstance 
addressed by the court in Gallucci 
v. State, 371 So. 2d 148 (Fla. 4th 
DCA 1979). The defendant had re- 
jected a one-year prison offer by the 
state prior to trial. After his convic- 
tion, his counsel asked the trial 
judge to sentence him to probation. 
The judge noted his belief that, 
when a defendant accepts the state’s 
plea offer, this is a rehabilitative 
factor that the court should consider 
in sentencing. If he rejects such an 
offer, probation is highly unlikely: 
“It is not my intention to try a case 
and then have the defendant come 
in and expect to be placed on proba- 
tion, unless it is very, very odd and 
weird circumstances.” Jd. at 150. 

In an elementary logic lesson, the 
Fourth District dealt with this 
thorny issue: “It is true that in con- 
sidering a sentence for a defendant 
who has pleaded guilty at trial court 
[one] may consider the plea itself as 
a step toward rehabilitation. How- 
ever, while it may seem entirely logi- 
cal, it is not so easy to simply turn 
the coin over and conclude that a re- 
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quest for a trial is an indication that 
a defendant cannot be rehabili- 
tated.” Id. The right to trial by jury 
clearly trumps the notion of the re- 
habilitative nature of entering a 
plea. 

Similarly, in Gillman v. State, 373 
So. 2d 935 (Fla. 2d DCA 1979), the 
defendant’s sentence was reversed 
as a result of the trial court’s ad- 
dressing him as follows: 

The Court’s disposition of this matter 
would have been even more lenient if, 
in fact, you had acknowledged your re- 
sponsibility and had entered a guilty 
plea to the charges as opposed to requir- 
ing ajury to determine your guilt... . If 
you had accepted responsibility for it, I 
think everyone concerned would be con- 


siderably more sympathetic, but that 
was not the case. 


Id. at 938. 

The Second District Court, in re- 
versing the sentencing, went on to 
make the pronouncement regarding 
the timing of repentance that is 
quoted at the start of this article.’ 

But often, however, there is noth- 
ing in the record to justify the in- 
creased sentence. In this circum- 
stance, there is a split of authority 
as to whether a presumption of vin- 
dictiveness exists. In McDonald, the 
Second District Court of Appeal held 
that “when the judge has been in- 
volved in the plea negotiation and 
then later imposes a harsher sen- 
tence, the sentence is presumed to 
be vindictive.” 751 So. 2d at 59. How- 
ever, the Fifth District Court of Ap- 
peal has rejected this view. It ad- 
heres to the principle that “a 
disparity between the sentence re- 
ceived and an earlier plea offer will 
not alone support a finding of judicial 
vindictiveness. . . . Instead, there 
must be a showing that the en- 
hanced sentence was directly attrib- 
utable to judicial vindictiveness or 
punitive action.” Edwards v. State, 
712 So. 2d 407, 409 (Fla. 5th DCA 
1998). See also Richardson v. State, 
27 Fla. L. Weekly D1655 (Fla. 5th 
DCA July 19, 2002), where the court 
rejected a vindictive sentencing 
claim noting that the defendant had 
failed to carry his burden of proving 
that a successor judge who had re- 
sentenced him to a longer prison 
term was motivated by actual vin- 


= 
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dictiveness. However, when the 
same successor judge enhanced the 
sentence after Richardson succeeded 
on a 3.800(b)(2) motion, that en- 
hancement supports a finding of vin- 
dictiveness since the “last two sen- 
tencing hearings were conducted by 
the same judge with the same infor- 
mation available to him.” 

This principle was followed by the 
Fourth District Court of Appeal in 
Wilson v. State, 792 So. 2d 601 (Fla. 
4th DCA 2001), where the judge of- 
fered the defendant a 128-month 
sentence in exchange for an admis- 
sion to a violation of probation. Wil- 
son went to trial and received 150 
months instead. The sentence was 
affirmed, with the court noting that 
“the trial judge made no remarks 
which would give any indication 
that the harsher sentence was be- 
ing imposed as a punitive measure 
for rejecting the previous offer.” Jd. 
at 603. See also Morales v. State, 
27 Fla. L. Weekly D1099 (Fla. 4th 
DCA May 8, 2002), where the court 
certified conflict with McDonald. 

In those districts where the pre- 
sumption still applies, reliance on 
the “additional facts” as set forth in 
State v. Warner, may be legitimate, 
but in order to be valid this thought 
process must be clear on the record. 
The Fifth District Court addressed 
this situation in Byrd v. State, 794 
So. 2d 671 (Fla. 5th DCA 2001), 
when it was asked to reverse a 75- 
year sentence handed dowr after 
Byrd had rejected a 30-year offer. In 
remanding with directions for the 
court to sentence Byrd to the 30 
years, the court observed that 
“whether we call it an unrebutted 
presumption or merely hold that the 
court has failed to explain on the 
record what information it had at 
sentencing that it did not have at 
the time of the plea offer and how 
such information would have made 
a difference, the result is the same.” 
Id. at 673. Likewise, in Stephney v. 
State, 564 So. 2d 1246 (Fla. 3d DCA 
1990), the court offered the defen- 
dant one year in jail and drug treat- 
ment at arraignment. After the jury 
was sworn, the offer was upped to 
three and one-half years in prison. 
Upon conviction, the defendant re- 


ceived nine years, which was the 
maximum guidelines sentence. 
Again, this sentence was reversed, 
as the court failed to make a record 
to show why its sentence should not 
be considered vindictive. The trial 
judge was directed to sentence the 
defendant within the guidelines 
range of five and one-half to seven 
years. 

It appears abundantly clear that 
a sentence is vindictive when the 
court has all the relevant evidence 
before it as a result of proceedings 
that occurred prior to the time that 
the offer was made. Thus in Prado 
v. State, 27 Fla. L. Weekly D1047 
(Fla. 3d DCA May 8, 2002), the trial 
judge initiated plea negotiations 
with the defendant after his first 
trial had ended in a hung jury, 
strongly suggesting that he accept 
the state’s four-year offer. When the 
jury came back guilty, Prado was 
sentenced to 40 years. Since the 
judge was aware of all the facts asa 
result of the first trial, the appel- 
late court reasoned that “the only 
possible conclusion is that the 
harsher sentence was imposed be- 
cause Prado failed to accept the fa- 
vorable plea bargain championed by 
the court prior to trial.” Jd. It di- 
rected that Prado be sentenced to 
the original four-year offer.® 

If hearing the facts in a previous 
trial binds a trial court to its origi- 
nal offer, then certainly learning 
them in the trial at hand will also 
limit a judge’s sentencing discretion. 
In Charles v. State, 27 Fla. L. 
Weekly D1051 (Fla. 3d DCA May 8, 
2002), the trial judge made a 12- 
year habitual offender offer to the 
defendant while the jury was out. It 
was rejected. After the jury’s guilty 
verdict, the defendant was sen- 
tenced to 50 years as an habitual 
offender with a 15-year minimum 
mandatory sentence. Obviously 
there were no new facts discerned 
between the time that the offer was 
made and when sentence was im- 
posed.® As a result, the appellate 
court ruled that the 12-year sen- 
tence had to be imposed. 

If similar facts at the two relevant 
times lead to a presumption of vin- 
dictiveness, then certainly it stands 
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to reason that the discovery of facts 
favorable to the defendant would be 
an indication of vindictiveness for 
the refusal to accept a plea offer. 
This was the situation in McDonald 
v. State, where the defendant re- 
jected two offers from the state, the 
most harsh being 48 months as an 
habitual felony offender. The state 
proffered that the defendant had 
sold drugs to an undercover officer 
and that their marked money had 
been recovered from her at the time 
of her arrest. As the state’s case pro- 
gressed, it became clear that the 
money had not in fact been discov- 
ered, leading the state to make an 
offer that was accepted by the de- 
fense, but rejected by the trial judge. 
Upon conviction, the defendant was 
sentenced to 30 years, the maximum 
allowable. As with the previous 
cases, the court could find nothing 
in the record that would support a 
finding of something other than ju- 
dicial vindictiveness. It reversed 
and remanded with instructions to 
sentence the defendant to the 48- 
month term. 

There are some situations, how- 
ever, in which sentences above and 
beyond the original offer will be up- 
held. As sanctioned in Warner, an 
increased sentence can be justified 
by information becoming known af- 
ter the offer was rejected. Such in- 
formation can come from a presen- 
tence investigation. Batista v. State, 
685 So. 2d 20 (Fla. 3d DCA 1996). It 
can also come from the facts ascer- 
tained at a trial or hearing. Thus in 
Morales v. State, the Fourth District 
Court of Appeal let stand the judge’s 
imposition of a five-year sentence 
after a probation hearing that was 
held after his two and one-half year 
offer was rejected. This was sup- 
ported by the court’s now having 
received more information about the 
defendant’s prior record and more 
extensive details about the most re- 
cent attack on the same victim that 
led to Morales’ probation being vio- 
lated. 

More significantly, a sentencing 
court will not be considered vindic- 
tive if its sentence exceeds an offer 
made exclusively by the state. This 
was the situation in Martin v. State, 


oh 


27 Fla. L. Weekly D1008 (Fla. 5th 
DCA May 3, 2002), where the defen- 
dant rejected the state’s offer of 17 
years and was ultimately sentenced 
to 35. Although the trial judge was 
aware of the state’s offer and fully 
explained to the defendant what the 
consequences could be if the offer 
was rejected, he did not advocate the 
state’s position, nor did he indicate 
prior to trial what his proposed sen- 
tence would be. The sentence was 
affirmed, with the court wisely not- 
ing that, were this not to be allowed, 
[T]he plea bargain offered by the state 
would become the presumptive sentence, 
above which the trial judge could not go 
without carrying the burden of showing 
a lack of vindictiveness. It would limit 


the trial judge’s discretion in sentenc- 
ing to a degree not required by Warner. 


Id. See also Santana v. State, 677 
So. 2d 1339 (Fla. 3d DCA 1996), 
where the increased sentence was 
affirmed, the court observing that 
not only did the trial judge not par- 
ticipate in negotiations, but he also 
rejected the state’s request that the 
defendant be given an upward de- 
parture sentence. 

The presence of a “nonrecord” of 
judicial plea bargaining was also 
key in the affirmance of the sentence 
in Richardson v. State, 809 So. 2d 
69 (Fla. 2d DCA 2002). Richardson 
rejected a three-year plea offer on 
three felony counts. He was acquit- 
ted of two charges and found guilty 
of one lesser-included offense. The 
trial judge imposed a five-year 
prison term. Since there was no 
record of a proposal from the judge, 
there could be no presumption of 
vindictiveness, and Richardson 
could not demonstrate the presence 
of actual vindictiveness.'° Likewise 
in Willingham v. State, 781 So. 2d 
512 (Fla. 5th DCA 2001), the court 
rejected a “per se” vindictiveness 
argument, ruling that “length of 
sentence alone is not a legally suffi- 
cient basis for a defendant to chal- 
lenge a sentence.” Jd. at 514. 

Finally a pre-Warner case, whose 
continued viability is thus question- 
able, needs to be discussed, as it is 
perhaps the best example of a direct 
and honest approach that is prob- 
ably no longer sanctioned. In this 
situation the judge made an offer 


“which avowedly represented less 
than a fair sentence . . . solely in or- 
der to avoid the likely possibility 
that the defendant, whom the judge 
thought guilty, would be acquitted 
by the jury.” Frazier v. State, 467 So. 
2d 447 (Fla. 3d DCA 1985). His im- 
position of an increased sentence 
was affirmed. The Third District 
Court of Appeal held that this was 
not a punishment for going to trial, 
but that the ultimate sentence was 
fair in light of all the circumstances 
that are typically considered at sen- 
tencing. It was not going to allow the 
defendant, in this set of facts, to re- 
ject the offer at no risk. The court 
did, however, suggest that the prac- 
tice of “discounting” a sentence in 
light of weaknesses in the state’s 
case is something that is better left 
to the prosecutors. 

In the disposition of cases, trial 
judges are faced with many legiti- 
mate competing goals, one of which 
is expedience, commonly known as 
“moving the docket.” If every case 
went to trial, our criminal justice 
system would approach a virtual 
“meltdown.” Therefore, criminal 
court judges are certainly justified 
in trying to reach resolutions of 
pending cases short of trial. Since 
October 1, 1998, the effective date 
of the Criminal Punishment Code 
(Fla. R. Crim. P. 3.704 and FS. 
§921.002 (2002)), trial judges once 
again have nearly unlimited discre- 
tion in sentencing defendants to the 
maximum statutory sentences.'! As 
a result, the facial legality of maxi- 
mum sentences can lead to an in- 
crease in claims of vindictive sen- 
tencing. These allegations can be 
minimized if trial judges keep in 
mind that a defendant’s right to a 
trial outweighs all other factors. O 


' Fia. Strat. §918.0157 exempts the 
right to trial by jury in cases of second 
degree misdemeanors where the trial 
judge states that a prison sentence will 
not be imposed nor will the defendant 
be adjudicated upon conviction. 

2 Fia. Const. art. I, §22. 

3 Fxa. R. Crim. P. 3.171, while not pro- 
hibiting plea negotiating by trial judges, 
only encourages the prosecuting attor- 
ney to enter into such negotiations. Com- 
pare Fep. R. Crim. P. 11(e), which states: 
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“The court shall not participate in any 
discussions between the parties concern- 
ing any such plea agreement.” 

4 The court may only take such action 
at the request of a party. Warner, 762 
So. 2d at 514. See also State v. Chaves- 
Mendez, 809 So. 2d 910 (Fla. 5th D.C.A. 
2002). 

° The appellate court noted that there 
may be information in the presentence 
investigation that would authorize this 
increased sentence. As a result, it did 
not mandate the imposition of any par- 
ticular sentence. 

® The court did observe that the trial 
judge was “understandably dismayed” 
by the fact that she had to conduct a 
hearing even though the probationer was 
found guilty of a new substantive of- 
fense. 

* Lack of remorse also cannot be used 
by a juvenile judge as a ground to reject 
a disposition recommended by the De- 
partment of Juvenile Justice. K.N.M. v. 
State, 793 So. 2d 1195 (Fla. 5th D.C.A. 
2001). 

* It must be remembered that the prin- 
ciples enunciated here do not necessar- 
ily apply to resentencings necessitated 
by the Heggs decision, (759 So. 2d 620 
(Fla. 2000)), since they are considered 
de novo proceedings. Sullivan v. State, 
801 So. 2d 185 (Fla. 5th D.C.A. 2001). 

® The court had also expressed its con- 
cern with the fact that the defendant did 
not plead guilty, stating that had he done 
so, he would have received mercy. 

0 Although feeling constrained to con- 
cur, Judge Blue felt that the trial judge 
was either acting to punish the defen- 
dant for going to trial, or because he did 
not agree with the jury’s verdict. 

" “Tt appears that the sentencing cycle 
has come full circle. We first had unmea- 
sured trial court discretion in sentenc- 
ing up to the statutory maximum. We 
tried guidelines and limitations on sen- 
tencing discretion. We advanced to in- 
creasingly fewer limitations and more 
sentencing discretion. And now we re- 
turn to where we began.” Jackson uv. 
State, 27 Fla. L. Weekly D1219 (Fla. 5th 
D.C.A. 2002). 
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Family Law 


The Importance of Parent-Child Relationships: 
What Attorneys Need to Know 
About the Impact of Separation 


hildren who develop se- 

cure attachment relation- 

ships with their parents 

are at an advantage 
cognitively, socially, and emotion- 
ally compared to peers who have not 
developed secure attachments.! 
Within the family law arena, the 
relationship between a parent and 
child is a sign determining residen- 
tial placement and reunification 
(see F.S. §61.13(3) and F.S 
§39.4085). Examining the forma- 
tion of parent-child relationships 
and how attachment is impacted by 
parental contact can assist the 
court in determining the param- 
eters of visitation in family law and 
dependency cases. 


Formation of a Parent- 
Child Attachment Bond 
When discussing the relationship 
between parents and children, at- 
torneys and judges often use the 
terms “bonding” and “attachment”; 
however, these terms typically are 
used in a loose and imprecise man- 
ner. It may assist the legal profes- 
sionals in their consultations and 
decisionmaking if they gain an un- 
derstanding of the precise social 
science meaning of affectional and 
attachment bonds. A child’s 
affectional “bond” is determined by 
five factors: 1) persistent; 2) endur- 
ing; 3) linked to a specific person 
(not interchangeable with anyone 
else); and 4) emotionally signifi- 
cant. The child must also 5) main- 
tain proximity to or contact with the 
significant person because distress 
will likely be experienced at invol- 
untary separation.” The attachment 


Examining the 
formation of parent- 
child relationships and 
how attachment is 
impacted by parental 
contact can assist the 
court in determining 
the parameters of 
visitation. 


bond that forms between a child 
with his or her parent includes 
these five criteria, plus an addi- 
tional critical factor, which is the 
child’s pursuit of security and com- 
forting in the relationship. Seeking 
security is the defining feature in 
the parent-child “attachment 
bond.”° 

The attachment bond between 
child and parent is often described 
in layman’s terms as “strong” or 
“weak.” The bond more accurately 
is classified as “secure” or “inse- 
cure.” Security is established when 
the child has confidence in the pri- 
mary caretaker as an available and 
responsive provider.’ 


Maintaining 
Attachment Bonds 

Most young infants are thought 
to form more than one attachment 


by Kathryn Kuehnle and Tracy Ellis 


bond.* Generally, the mother and 
father have primary roles as attach- 
ment figures early in an infant’s 
life. During their first year of life, 
children may have two or three at- 
tachment figures, who are usually 
family members or individuals 
closely involved in the child’s care. 
These attachment figures are not 
equivalent, nor are they inter- 
changeable. 

Infants tend to prefer a principle 
attachment figure for comfort and 
security, but if the principle figure 
is not available, the infant is likely 
to seek and derive comfort from 
other attachment figures, but not 
from strangers. The attachment 
hierarchy may be determined by the 
following set of factors: 1) how much 
time the infant spends with each 
caretaker; 2) the quality of care 
each provides; 3) each caretaker’s 
emotional investment in the child; 
and 4) the repeated presence across 
time of the attachment figure in the 
child’s life.’ 

To ensure safety and security, 
close physical proximity to the at- 
tachment figure is the set goal of 
the attachment system for very 
young children. Infants and tod- 
dlers use physical contact with the 
attachment figure as a secure base 
from which to explore and learn 
about their world. In school-age 
children the availability of the at- 
tachment figure, rather than the 
physical proximity, becomes the set 
goal of the attachment system. This 
attachment behavioral system is no 
less important than for infants or 
toddlers, in that school-age children 
still are not competent to make deci- 
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sions completely on their own re- 
garding their activities, supervision, 
or protection. Secure attachments 
for both younger and older children 
are based on children’s confidence 
in their primary caretakers as avail- 
able, responsive, and protective pro- 
viders.* 


The Importance of 
Attachment Bonds 

Attachment theory underscores 
the importance of early intimate 
relationships and holds that 
through primary relationships chil- 
dren develop expectations about 
their capability to acquire and main- 
tain secure relationships, as well as 
beliefs regarding others’ trustwor- 
thiness in relationships. There is a 
significant link between insecure 
attachments and inadequate styles 
of parenting, such as disturbed fam- 
ily interactions, parental rejection, 
inattentive or disorganized 
parenting, child maltreatment, and 
marital violence.°® 

Children who develop secure at- 
tachment relationships are found to 
score higher on intelligence and aca- 


demic achievement tests, be more 
popular with their peers, and have 
better internal emotional controls 
compared to children who have de- 
veloped insecure attachments. 
Chronically chaotic environments, 
which include family violence (e.g., 
spouse or child abuse) or frequently 
changing primary caretakers, are 
associated with children’s insecure 
attachments to their primary care- 
takers.'® The chronic stress or 
trauma caused by experiencing fam- 
ily violence or loss can ultimately 
result in the child’s impaired attain- 
ment of control over attention span, 
regulation of emotion, and self-con- 
trol over behavior." 

Serious mental disorders, which 
impact children’s capacity to develop 
intimate relationships throughout 
their lives, have their foundation in 
impaired and disrupted attach- 
ments. For example, reactive at- 
tachment disorder (RAD) is a psy- 
chiatric disorder attributed to 
children receiving grossly patho- 
genic care.”” According to the DSM- 
IV-TR, “grossly pathogenic care” is 
evidenced by one of the following: 
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“(1) persistent disregard of the 
child’s basic emotional needs for 
comfort, stimulation, and affection; 
(2) persistent disregard of the child’s 
basic physical needs; (3) repeated 
changes of primary caregiver that 
prevent formation of stable attach- 
ments.” The main feature of RAD is 
a markedly disturbed social relat- 
edness by the child, which occurs 
across settings, begins before age 
five, and impairs the child’s ability 
to develop stable affectional and at- 
tachment bonds. 


Maintaining Bonds Through 
Visitation Rights in Custody 
and Relocation Cases 

When addressing issues of visita- 
tion in custody or relocation cases, 
the consequences of disrupted par- 
ent-child relationships are often at 
the heart of the dispute.'* When par- 
ents do not live in one home as a 
family unit, children optimally ben- 
efit from ongoing relationships with 
both parents who are supportive of 
the child’s dual attachment." Fur- 
thermore, infants and toddlers op- 
timally benefit from daily visitation 
with each parent, or, at aminimum, 
visitation every two to three days."® 
Because physical proximity is the 
set goal of the attachment system 
for infants and toddlers, schedules 
involving alternating longer blocks 
of time, such as five to seven days, 
for very young children are not ad- 
vised.'® School-age children can en- 
dure slightly longer periods of sepa- 
ration with the use of other 
interventions, such as the tele- 
phone, because the availability of 
the attachment figure, rather than 
the physical proximity, is their set 
goal for attachment. 

Relocation cases present a special 
challenge to maintaining the attach- 
ment bond between the child and the 
parent left behind.'’ The younger 
the child the greater the challenge 
because, as previously explained, 
the first two factors in the child’s 
development of the primary attach- 
ment hierarchy are how much time 
the child spends in each person’s 
care and the quality of care each 
person provides. Given these facts, 
the parent left behind most likely 


i= 
(2 
= 


will not be the parent with whom 
the child has the primary attach- 
ment bond. However, an affectional 
bond or secondary attachment bond 
can be maintained long distance 
with adequate contact, and might be 
aided by new technologies such as 
video-telephone conferencing be- 
tween parent and child. For ex- 
ample, such technology allows the 
child both visual and auditory con- 
tact with a geographically distant 
parent. 

Allegations of child sexual abuse 
also present special problems to a 
child’s attachment bond with a par- 
ent. It is not uncommon for the court 
to temporarily suspend all visitation 
between the child and accused par- 
ent during the lengthy period of time 
often required for legal resolution of 
the abuse issue.'* This is true 
whether the abuse complaint iden- 
tifies the mother or father as the 
perpetrator or, in some cases, when 
false allegations of abuse are 
claimed. Facilitating supervised 
visitation may protect the child’s 
attachment bond with the accused 
parent until final legal decisions are 
ordered. Visitation in cases of al- 
leged child sexual abuse should re- 
quire a highly structured level of 
supervision, including specific rules 
(e.g., subjects discussed, parameters 
of physical touching)’® and profes- 
sional supervision (e.g., family visi- 
tation center, child protection team 
facility, or private therapist). 


Visitation Law for 
Dependent Children 

When recommendations for par- 
ent-child visitation are compared 
between dependency and family 
court divisions, the differences are 
noteworthy. F.S. §39.4085(16) states 
dependent children should “enjoy 
regular visitation with their par- 
ents, at least once a month, unless 
the court orders otherwise.” Since a 
lengthy time span typically is not 
tolerated in family court, it is diffi- 
cult to understand why infrequent 
visitation time frames are advised 
in dependency cases. How did such 
a disparity develop between the “the 
best interests of children” in the 
family and dependency courts? 


If an attachment bond is to be 
maintained between parents and 
their children in dependency cases, 
a one-month visitation time frame 
is not advised.” Because physical 
proximity is the key goal of the at- 
tachment system for infants and 
toddlers, and availability is the goal 
for other children, how could chil- 
dren of any age possibly maintain 
an affectional or attachment bond 
with a parent he or she visits every 
30 days, with no other contact? 


When infants and children do not 
have opportunities for regular inter- 
action across a broad range of con- 
texts, parent-child affectional or at- 
tachment bonds may diminish or 
fail to develop.”! In family court, at- 
torneys and mental health profes- 
sionals would be outraged if a child 
were kept from all contact with a 
parent for weeks, let alone months. 
In dependency court, why is this tol- 
erated? 

If maltreating parents and their 
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dependent children are going to be 
reunited, the quality of their rela- 
tionship needs to be enhanced 
through stable and nurturing con- 
tact, rather than diminished further 
through absence. Although this is- 
sue has not been empirically inves- 
tigated, it is probable that insecu- 
rity in attachment relationships, 
increased emotional distance be- 
tween parent and child, and 
children’s increased emotional prob- 
lems from multiple family place- 
ments will challenge reunification 
efforts and increase recidivism. If 
changes in parent-child contact 
within the dependency system are 
not implemented, strangers rather 
than attached parents and children 
may be reunited. 


Recommendations 

Relationships with parents are 
the foundation upon which children 
define themselves as adequate, and 
develop the capacity to have mean- 
ingful and intimate relationships 
throughout their lives. Children’s 
relationships with their mother or 
father are determined by the quan- 
tity and quality of care offered by 
each parent and the repeated pres- 
ence across time of the parent in the 
child’s life. 

Knowing about these important 
relationship issues pertaining to 
children separated from their par- 
ents in cases such as custody or de- 
pendency may offer some direction 
to the legal system in addressing 
children’s “best interests.” By pro- 
viding frequent physical proximity 
or accessibility to a parent and 
teaching parents the skills to create 
in their children secure attachment 
bonds, the legal system can assist 
children’s development and provide 
them the ability to value them- 
selves, and develop enduring and 
intimate relationships throughout 
their lives. O 
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Public Interest Law 


The Origination and Early Development 
of Free Speech in the United States 


he First Amendment 

guaranty of freedom of 

speech is one of the most 

revered cornerstones of 
American society. The full text of 
the amendment reads: “Congress 
shall make no law respecting an es- 
tablishment of religion or prohibit- 
ing the free exercise thereof, or 
abridging the freedom of speech or 
of the press or of the right of the 
people peaceably to assemble and 
to petition the government for a re- 
dress of grievances.”! Historically, 
what were the origins of free speech 
theory in the United States and how 
did the concept of freedom of speech 
expand to its present scope? This 
article will briefly explore the origi- 
nation and early development of 
free speech theory and practice in 
the United States. 

Most scholars agree that the 
American political concept of free 
speech as embodied in the First 
Amendment originated with the 
British. However, in the 17th and 
18th centuries the intellectual heri- 
tage of free speech was diverse. The 
17th century Dutch philosopher 
Benedict de Spinoza (1632-1677), 
whose philosophy was well known 
in the colonies, believed that liberty 
of speech was based upon an “inde- 
feasible natural right” of individu- 
als.2 Spinoza qualified his support 
of liberty of speech with the caveat 
that in some instances government 
could punish speech if a man spoke 
opinions “which by their very nature 
nullify the [social] compact.”? The 
French philosopher Montesquieu 
(1689-1755) believed in the distinc- 
tion between speech and overt ac- 


A Brief Overview 


by Michael Kahn 


After the tumultuous 
early years in our 
nation’s history, the 
status of freedom of 
speech remained 
fairly quiescent in 
American 
jurisprudence for 
over 100 years. 


tion. In his monumental work, The 
Spirit of the Laws, he wrote: “The 
laws do not take upon them to pun- 
ish any other than overt acts... . 
Words do not constitute an overt act; 
they remain only an idea.” 
Thomas Jefferson drew from the 
precepts of the British philosopher 
John Locke when he penned the 
Declaration of Independence.* Locke 
eloquently spoke of man’s inalien- 
able rights to life, liberty, and pur- 
suit of property. He was an adher- 
ent of the Social Compact theory of 
government by which a free and in- 
dependent man gave up unfettered 
freedom (and anarchy) for the order 
and security of civilized govern- 
ment.’ Thus, in advocating the So- 
cial Contract theory, Locke at once 
established the concept of certain 
unalienable rights inherent to man 


as well as a theory of government 
other than divine right.* Further, 
Locke advocated the right of revolu- 
tion if the government, established 
by the consent of the governed, 
should tyrannize its citizens, thus 
breaking the contract.° 

Certainly the understanding of 
free speech that the framers of the 
Constitution and the Bill of Rights 
had was taken largely from the 
scholarship of Sir William 
Blackstone.'° He was one of the 
most ardent early advocates of free 
speech and, perhaps, its foremost 
spokesperson in 18th century En- 
gland. An oft-quoted passage from 
Blackstone’s Commentaries on the 
Law of England is thought to have 
formed the basis of the inchoate 
American colonial concept of free 
speech. Blackstone observed that 
[tlhe liberty of the press is indeed es- 
sential to the nature of a free state; but 
this consists in laying no previous re- 
straints upon publication and not in 
freedom from censure for criminal mat- 
ter when published. Every free man has 
an undoubted right to lay what senti- 
ments he pleases before the public; to 
forbid this is to destroy the freedom of 
the press; but if he publishes what is 
improper, mischievous or illegal he 
must take the consequences of his own 
temerity." 


It is significant to note that 
Blackstone excepted certain catego- 
ries of utterances as not being in- 
cluded in protected speech, includ- 
ing speech that was “blasphemous, 
immoral, treasonable, schismatical, 
seditious, or scandalous libels.”'” 
This led to the early distinction 
which became rooted in American 
law between prior restraint and 
subsequent punishment, the defini- 
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tion and elucidation of which dis- 
tinction an entire series of lectures 
could easily be composed. Suffice to 
say, the distinction between prior 
restraint and subsequent punish- 
ment has suffered the vicissitudes 
of American jurisprudence but has 
recently been firmly reemphasized 
by the U.S. Supreme Court.'® 
Blackstone certainly recognized the 
difference between prior restraint 
and subsequent punishment when 
he wrote in his commentaries that 
[t]he liberty of the press . . . consists in 
laying no previous restraints upon pub- 
lications, and not in freedom from cen- 
sure for criminal matter when pub- 
lished. . . . To subject the press to the 
restrictive power of a licensor [is] to sub- 
ject all freedom of sentiment to the preju- 
dices of one man, and make him the ar- 
bitrary and infallible judge of all 
controverted points in learning, religion, 
and government. But to punish (as the 
law does at present) any dangerous or 
offensive writings, which, when pub- 
lished, shall on a fair and impartial trial 
be adjudged of a pernicious tendency, is 
necessary for the preservation of peace 
and good order, of government and reli- 
gion, the only solid foundations of civil 
liberty.™* 


The Supreme Court of the United 
States blurred the distinction be- 
tween prior restraint and subse- 
quent punishment beginning with 
its decision in Near v. Minnesota, 
283 U.S. 697 (1931), in which it cor- 
rectly observed, as with the fact pat- 
tern in Near, that some subsequent 
punishments operate to chill speech 
and, therefore, also constitute prior 
restraint. In more recent decisions, 
the court is reinforcing the distinc- 
tion between prior restraint and 
subsequent punishment. For ex- 
ample, in the case of Alexander v. 
United States, 509 U.S. 544, 553- 
54, 566 (1993), the majority noted 
that the petitioner had attempted to 
dismiss the distinction between 
prior restraint and subsequent pun- 
ishment as neither meaningful nor 
useful. The court opined that the dis- 
tinction was “crucial to our First 
Amendment jurisprudence.” Thus, 
the Supreme Court has recently held 
that the First Amendment provides 
much greater protection from prior 
restraints than from subsequent 
punishment, originating no doubt 
from William Blackstone’s earliest 


pronouncements regarding the doc- 
trine of free speech. 

Let us not mistake our English 
forefathers, however; their feet cer- 
tainly were made of clay. The earli- 
est English history and jurispru- 
dence reveal a deep-seated fear by 
the church and crown of free speech, 
which was exacerbated when in 1476 
William Caxton set up the first print- 
ing press at Westminster and pub- 
lished the first book in England.'® 
Authorities of the church and crown 
worried, probably correctly in retro- 
spect, that the twin “evils” of heresy 
and insurrection would be furthered 
by widespread publications and cor- 
responding dissemination of 
information.'’ Generally speaking, 
the British crown used three meth- 
ods to suppress free speech: licens- 
ing, constructive treason, and sedi- 
tious libel.'* Licensing was the 
original system of “prior restraint.” 
Soon after the first book was printed 
in England, the crown empowered 
the Stationer’s Company, whose ap- 
proval was necessary for publication. 
An appointed licensor of the 
Stationer’s Company could censor 
the work and could in his sole dis- 
cretion deny or approve the license 
necessary for publication.'® This sys- 
tem of licensing remained until 
spring 1695 when the legislation 
expired not because of any enlight- 
enment with regard to free speech, 
but because of its impracticality.”° 
In 1710, the Statute of Anne first 
gave to individual authors limited 
rights to their publications for a pe- 
riod of time.” 

The legal theories of constructive 
treason and seditious libel were also 
utilized to curtail free speech. The 
law of constructive treason derived 
from the Statute of 25 Edward III 
(1352).** Constructive treason con- 
sisted of either imagining the king’s 
death, levying war against the king, 
or adhering to his enemies.” This 
law was extended to printed works, 
with one of the most egregious pros- 
ecutions occurring in the case of 
John Twyn. In a book that he was 
preparing for publication, Twyn had 
the temerity to suggest that the king 
was accountable to the people who 
were entitled to self government. 
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For this radical notion, he was con- 
victed of constructive treason, 
hanged, drawn, and quartered.” 

The seeds of seditious libel origi- 
nated in a collection of laws known 
as Scandalum Magnatum, which 
was passed in 1275 and outlawed 
any speech that contributed to dis- 
cord between the king and his 
people.” Sir Edward Coke, as attor- 
ney general, reported to the infa- 
mous Star Chamber in a case in 
1606 that libel of a government offi- 
cial is a greater offense than a pri- 
vate libel and even a true libel may 
be punished.”° Coke was another ju- 
risprudential icon of his day, whose 
work was required reading for 18th 
century American lawyers, includ- 
ing Thomas Jefferson.’ The theory 
behind seditious libel was set forth 
by Chief Justice Holt in 1704 when 
he said that “if people should not be 
called to account for possessing the 
people with an ill opinion of the gov- 
ernment, no government can sub- 
sist. For it is very necessary for all 
governments, that the people should 
have a good opinion of it.”** The 
jury’s role in trials for seditious li- 
bel was restricted to ascertaining 
whether the speech was published; 
judges ruled whether the speech was 
libelous.”° 

The British colonists who settled 
America desired to enlarge the right 
of free speech. The celebrated case 
of John Peter Zenger in 1735 is rep- 
resentative. He was the publisher of 
the New York Weekly Journal and 
was charged with seditious libel by 
the governor of New York. His law- 
yers, Andrew Hamilton and James 
Alexander, argued that the truth of 
his critical statements against the 
governor general should be a de- 
fense and that the jury and not the 
judge should adjudicate criminal 
intent. Although these novel (to the 
British) tenets were rejected by the 
trial judge, the jury set Zenger 
free.*° 

In literal and figurative revolt 
from the oppressive tactics of the 
British after the Revolution, the 
young nation expanded the notion 
of free speech but at the same time 
the vestiges of English suppression 
remained. James Madison boldly 


Ag 


introduced his original version of the 
First Amendment in the Bill of 
Rights in 1789 by stating: “The 
people shall not be deprived or 
abridged of their right to speak, to 
write, or to publish their senti- 
ments; and the freedom of the press, 
as one of the great bulwarks of lib- 
erty, shall be inviolable.” 
However, some scholars have in- 
terpreted early American jurispru- 
dence regarding freedom of speech 
as nothing more than a reiteration 
of the Blackstonian concept which 
embraced the pernicious laws con- 
cerning seditious libel.*? As libertar- 
ian and historian Leonard Levy con- 
cluded when commenting upon the 
subject, 
Freedom of speech and press, as all the 
scattered evidence suggests, was not 
understood to include a right to broad- 
cast sedition by words. The security of 
the state against libelous advocacy or 
attack was always regarded as out- 


weighing any social interest in open ex- 
pression,.... 


He reluctantly concluded that the 
First Amendment did not repudiate 
Blackstone but left the law of sedi- 
tious libel in force.** 

Since we, like all cultures, have 
idealized our founding forefathers, 
it may dismay some to realize that 
the record of the framers of our Con- 
stitution is not unblemished with re- 
gard to freedom of speech, especially 
during and immediately after the 
Revolutionary War.* For example, 
the acknowledged author of the 
First Amendment, James Madison, 
did not support a Bill of Rights ei- 
ther when he endeavored to become 
one of Virginia’s first two U.S. sena- 
tors or when he ran for the House of 
Representatives.*° Only after he lost 
these two elections did a then philo- 
sophically enlightened Madison be- 
come a staunch supporter of the Bill 
of Rights.** Thomas Jefferson urged 
state courts to use state sedition 
laws against his political oppo- 
nents.*’ With Jefferson’s support, 
the Virginia legislature in 1777 
passed a bill requiring “loyalty 
oaths,” the purpose of which was to 
punish a person who was “a traitor 
in thought, but not in deed” accord- 
ing to Jefferson.* In this endeavor 
he also had the support of George 


Washington.*® 

In 1798, the Federalist govern- 
ment of the United States of 
America passed four related pieces 
of legislation known as the Alien and 
Sedition acts, which were reminis- 
cent of British laws proscribing se- 
ditious libel.*° Ostensibly, the legis- 
lation was caused by rising tensions 
with France which many thought 
foreshadowed war.*! However, the 
Federalists also did not care for the 
level of insult hurled at President 
Adams and even at the venerable 
George Washington by the press.” 
The fourth section of the legislation 
was the infamous Sedition Act, 
which prohibited the publication of 
{flalse, scandalous, and malicious writ- 
ing or writings against the government 
of the United States, or either house of 
the Congress of the United States, or the 
president of the United States, with the 


intent to defame [them]; or to bring them 
[into] contempt or disrepute.*® 


The act provided that truth would 
be a defense and that the accused 
would have the right of a jury trial.“ 

Jefferson, apparently having a 
change of heart on the subject, and 
James Madison helped to pass the 
Virginia and Kentucky resolutions 
in fierce opposition to the Alien and 
Sedition acts.*° In large part his 
vigorous opposition to the alien and 
aedition acts led to Jefferson’s elec- 
toral victory in the hotly contested 


presidential election of 1800.*° In his 
1801 inaugural address, Jefferson 
defended the freedom of the press 
and stressed the necessity of pre- 
serving the liberties of thought and 
speech for all citizens.*’ 

After these tumultuous early 
years in our nation’s history, the 
status of freedom of speech re- 
mained fairly quiescent in American 
jurisprudence for over 100 years. 
However, in a series of remarkable 
cases originating in the early 20th 
century, Justices Holmes and 
Brandeis fashioned in large part the 
modern theory of American freedom 
of speech, incurring some modern 
criticism for their liberality.** The 
cases interpreted legislation passed 
in the World War I era. For example, 
the Espionage Act of 1917 was simi- 
lar to the Alien and Sedition acts of 
1798 and earlier British legislation 
punishing seditious libel. The act 
prohibited any action causing insub- 
ordination in the military and na- 
val forces of the United States or 
obstructing recruiting and enlist- 
ment service of the United States.*° 

In one of the most notable cases 
in the history of the Supreme Court, 
Schenck v. United States, 249 U.S. 
47, 48—49 (1919), the United States 
alleged that defendant Schenck pre- 
pared leaflets urging men who had 
been drafted to resist. These leaflets 
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were sent through the mail to men 
eligible for the draft. Although Jus- 
tice Holmes, writing for the court, 
upheld the Espionage Act and 
Schenck’s conviction, in that deci- 
sion he set forth the foundation of 
modern American theory of freedom 
of speech. Besides fashioning sev- 
eral phrases which became Ameri- 
can catch words, Justice Holmes 
began by differentiating American 
theory of freedom of speech from the 
limitation of Blackstonian thought 
when he said that “[i]t well may be 
that the prohibition of laws abridg- 
ing the freedom of speech is not con- 
fined to previous restraints, al- 
though to prevent them may have 
been the main purpose... .”°*° 
Holmes also distinguished speech 
uttered in times of war with that in 
peace, saying: 

We admit that in many places and in 
ordinary times the defendants in saying 
all that was said in the circular would 
have been in their constitutional rights. 
But the character of every act depends 
on the circumstances in which it is done. 
... (citation omitted) ....The most strin- 
gent protection of free speech would not 
protect a man in falsely shouting fire in 
a theater and causing a panic... . The 
question in every case is whether the 
words used are used in such circum- 
stances and are of such a nature as to 
create a clear and present danger that 
they will bring about the substantiative 
evils that congress has a right to pre- 
vent.*! 

With profound strokes of his pen, 
Justice Holmes dramatically en- 
larged the parameters of freedom of 
speech in the United States. Over a 
period of time, the Supreme Court 
began to consistently rule that the 
First Amendment was not limited to 
merely prohibiting prior restraints. 
The government could only punish 
speech when it constituted a clear 
and present danger. 

Holmes followed his opinion for 
the majority in Schenck with a ring- 
ing dissent in Abrams v. United 
States, 250 U.S. 616, 617 (1919). 
Once again the subject legislation 
involved in the Espionage Act of 
1917 and its prohibition for any in- 
dividual to unlawfully utter, print, 
write and publish “disloyal, scurril- 
ous and abusive language about the 
form of government of United 
States” or language “intended to 


bring the form of government of the 
United States into contempt, scorn, 
contumely, and disrepute.” The 
five defendants in Abrams were 
Russian-born immigrants who 
printed and distributed circulars 
that brought into ill repute the U.S. 
government’s involvement in the 
Russian Revolution as well as the 
president’s “cowardly silence” about 
the actions of the U.S. government 
in Russia. While the court affirmed 
the conviction of the defendants, 
Holmes dissented. Focusing on his 
clear and present danger analysis 
in Schenck, Holmes stated that no 
one could suppose that the “surrep- 
titious publishing of a silly leaflet 
by an unknown man” would present 
any clear and present danger of dis- 
rupting the government’s war ef- 
fort.** Justice Holmes warned that 
[w]e should be eternally vigilant against 
attempts to check the expression of opin- 
ions that we loath and believe to be 
frought (sic) with death, unless they so 
imminently threaten immediate interfer- 
ence with the lawful and pressing pur- 


poses of the law that at an immediate 
check is required to save the country. 


Justice Brandeis often joined in 
Holmes’ dissents. Even when 
Brandeis concurred with the Su- 
preme Court’s ruling such as in the 
case of Whitney v. California, 274 
U.S. 357, 375, 377 (1927), he struck 
a vigorous defense for free speech. 
Hearkening back to the liberties for 
which our founders risked their 
lives, Brandeis wrote: 


Those who won our independence be- 
lieved that the final end of the state was 
to make men free to develop their facul- 
ties, and .. . [t]hey believed liberty to 
[be] the secret of happiness and courage 
to be the secret of liberty. They believed 
that freedom to think as you will and 
speak as you think are means indispens- 
able to the discovery and spread of po- 
litical truth; that without free speech 
and assembly discussion would be futile; 
... that the greatest menace to freedom 
is an inert people; that public discussion 
is a political duty ....Ifthere be time to 
discover through discussion the false- 
hood and the fallacies, to avert the evil 
by the processes of education, the rem- 
edy to be applied is more speech not en- 
forced silence. 


Preeminent constitutional schol- 
ars generally agree that much of the 
expansive protection afforded to free 
speech in the United States today 
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originated from the prescient and 
foresightful First Amendment work 
of Justices Holmes and Brandeis.” 
Thus, we have seen that protec- 
tion of free speech in the United 
States certainly has increased from 
its relatively modest origins. Now, 
jurists must evaluate free speech 
theory in light of inventions such as 
the Internet with its global perspec- 
tive which were, of course, unknown 
to First Amendment framers. Fur- 
thermore, after the tragic events of 
September 11, 2001, the people of 
the United States have to face per- 
haps new limitations on freedom of 
speech for the sake of homeland se- 
curity. History has proven the First 
Amendment, thus far, able to meet 
the challenges of wartime peril and 
peacetime prosperity. Hopefully, our 
commitment to liberty and our 
maturation as a society can embel- 
lish the legacy of the United States 
as the one country above all others 
in history which has continually 
striven for and realized the cherished 
ideal of freedom for its people. O 
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Arbitration and Attorneys’ Fees: A Pandora’s Box 


by Frank Nussbaum and Meah Rothman Tell 


rbitration, a privatiza- 

tion of civil justice, is a 

process without the right 

to ajury trial, and is free 
of the constraints of certain consti- 
tutional rights. Moreover, until very 
recently, the bases for appeal of an 
arbitration award were very lim- 
ited, thereby preventing the parties 
from becoming enmeshed in a 
lengthy and time-consuming appel- 
late review process.' Notwithstand- 
ing these constraints and limita- 
tions, arbitration has increasingly 
found favor in the federal courts” 
and the business community. Busi- 
nesses prefer the anonymity of ar- 
bitration, and those who generally 
favor it believe that arbitration re- 
lieves clogged court dockets and in- 
volves fewer costs. Arbitration is 
also considered a favored alterna- 
tive when: there is a need to offset 
power imbalances; there is a high 
volume of disputes that need to be 
resolved between the parties; par- 
ties need to be compelled to attend 
and participate (which is mandated 
by arbitration clauses); and there 
is a need for privacy.* Consequently, 
many business institutions have 
made arbitration mandatory in 
many of their contractual relation- 
ships. 

Arbitration has assumed an ex- 
panding role for resolving disputes 
in the areas of education, employ- 
ment, health care, sports,’ securi- 
ties, and credit card disputes. De- 
spite the foregoing, members of the 
Bar are generally resistant to use 
arbitration as an alternative 
method of resolving disputes be- 
cause: 1) a perception exists among 
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the Bar that arbitrators are encour- 
aged to reach “equitable and just” 
results, as opposed to adhering 
strictly to substantive and proce- 
dural law;° 2) arbitration limits the 
use of technical legal arguments to 
exclude testimony, such as the rule 
against hearsay; and 3) pretrial dis- 
covery and pretrial motion practice 
are severely limited in arbitration 
proceedings. More significantly, as 
the amounts in controversy become 
larger, counsel prefer that they 
have the option of seeking relief 
through the traditional, expanded 
judicial review afforded through the 
judicial process. 

However, with the recent Florida 
Supreme Court decision in Moser v. 
Barron Chase Securities, Inc., 783 
So. 2d 231 (Fla. 2001), the most sig- 
nificant of the foregoing aversions 


to arbitration, to wit, the touted “fi- 
nality” of arbitration awards, may 
have come to an end and expanded 
judicial review of arbitration 
awards may become a reality. 


The Moser Decision 

The Moser court reviewed a case 
that began with an arbitration 
brought by the claimant, who was 
with the National Association of Se- 
curities Dealers (NASD), now 
known as NASD Dispute Resolu- 
tion, Inc. Ms. Moser alleged various 
claims against the broker and the 
securities firm Barron Chase Secu- 
rities, Inc. Included was a claim un- 
der F.S. §517.211(6) (1997), the 
Florida Blue Sky law, which pro- 
vides for the award of attorneys’ fees 
to the prevailing party. This situa- 
tion arises in many arbitration 
cases where parties request attor- 
neys’ fees to be awarded to the pre- 
vailing party pursuant either to 
statute or contract. With the 
Florida Legislature’s recent over- 
haul of F.S. §57.105, which now 
mandates that courts apply sanc- 
tions, i.e., attorneys’ fees, when a 
movant has prevailed over an un- 
supported argument, pleading, or 
cause of action, it is not unreason- 
able to anticipate that the request 
for fees in arbitration proceedings 
will be standard, based on that stat- 
ute. Whether arbitrators can choose 
to ignore §57.105 demands for at- 
torneys’ fees in arbitration proceed- 
ings is a critical issue related to the 
“manifest disregard” of the law is- 
sue discussed below. 

Moser sought to directly address 
the issue of entitlement to attor- 


THE FLORIDA BAR JOURNAL/OCTOBER 2002 77 


; 

x 


neys’ fees incident to arbitration, 
since it wished to resolve what it 
called 


substantial confusion as to the procedure 
and appropriate forum for recovering 
attorneys’ fees incident to arbitration 
proceedings .. . arbitrating parties may 
waive their right to have the circuit court 
address the issue and agree that the 
arbitrators may doso....Notwithstand- 
ing, confusion remains as to the author- 
ity of a trial court to award fees when 
an arbitration award is silent or ambigu- 
cus as to whether the award was based 
on a legal theory that carried with it an 
entitlement to attorneys’ fees.® 


In Moser, the arbitration panel 
found in favor of Ms. Moser on her 
claims and stated in the award that 
“the Claimant’s request for attor- 
neys’ fees is referred to a court of 
competent jurisdiction.” The arbi- 
tration panel, however, did not spe- 
cifically state under which of the 
claims that Ms. Moser alleged in her 
statement of claim(s) the panel 
based its award. When the matter 
was brought before the circuit court, 
the court affirmed the arbitration 
award and awarded attorneys’ fees 
to Ms. Moser based on the attorneys’ 
fee language in the arbitration 
panel’s award. The court’s ruling 
was appealed to the Second District 
Court of Appeal, which reversed the 
ruling, holding that the circuit court 
did not have the authority to award 
attorneys’ fees to Ms. Moser because 
the arbitration panel’s award did 
not specify that Ms. Moser prevailed 
on her §517 claim (the only claim 
pursuant to which she could recover 
attorneys’ fees). 

Ms. Moser appealed to the Florida 
Supreme Court, which stated that 
the decision of the Second District 
Court of Appeal in Moser was in con- 
flict with the Fifth District Court of 
Appeal decision in Josepthal Lyon 
& Ross, Inc. v. Durham, 734 So. 2d 
487 (Fla. 5th DCA 1999), and that 
this issue needed resolution by the 
Florida Supreme Court. The Florida 
Supreme Court considered the con- 
tradictory testimony regarding the 
actual practice of the drafting of 
NASD arbitration panel awards and 
considered the testimony of one ex- 
pert witness who testified that, at 
NASD arbitrator training, arbitra- 
tors were encouraged not to specify 


the decisional bases of their awards 
and to render only “bare bones” 
awards, so as to prevent the poten- 
tial for further litigation after the 
rendering of the award.’ Moser was 
clear that parties in an arbitration 
have a substantive and procedural 
due process right to have the issue 
of attorneys’ fees decided in the cir- 
cuit court and not by the arbitration 
panel. However, indirect references 
in an arbitration award referring 
the issue of attorneys’ fees to a court 
of competent jurisdiction signaled to 
the circuit court that the arbitration 
panel considered the claimant to be 
entitled to the award of attorneys’ 
fees. 

Moser requires arbitration panels, 
when there are multiple claims, to 
specifically identify on what bases 
the claimant has prevailed, and on 
what theory the award is based. The 
failure to do so will result in the cir- 
cuit court sending the case back to 
the arbitrators with instructions to 
specify in the arbitration “the theory 
under which the claimant prevailed 
or [to] otherwise clearly indicate 
whether the claimant has prevailed 
on a theory that would permit the 
trial court to award fees.” 

Then, in a seemingly contradic- 
tory statement, the Florida Supreme 
Court stated in Moser that 
under the code [the Florida Arbitration 
Code] it has been held that an award 
does not have to reflect the precise rea- 
soning, findings of fact, conclusions of 
law, or ultimately the basis upon which 
a decision was arrived at by the arbitra- 
tors. 

See generally Prudential-Bache Se- 
curities, Inc. v. Shuman, 483 So. 2d 
888, 889 (Fla. 3d DCA 1986). 

The Shuman court reasoned that 
the legal basis of an award is im- 
material to the subsequent determi- 
nation by a trial court of whether 
an award should be vacated. The 
fact that the relief granted is such 
that it could not or would not be 
granted by a court of law or equity 
is not a ground for vacating or modi- 
fying the award. 483 So. 2d at 889. 
This view appears to be consistent 
with a policy favoring the termina- 
tion of disputes with an arbitration 
decision and limited review by the 
courts. Moser, 783 So. 2d at 235. Per- 
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haps Moser could then be read as 
only requiring arbitrators to specify 
the cause of action on which a claim- 
ant prevails. 


Moser’s Progeny 

However, approximately three 
weeks after the Florida Supreme 
Court decision in Moser, the Florida 
Supreme Court again addressed 
what should be included in an arbi- 
tration award. Kesler v. Chatfield 
Dean & Co., 794 So. 2d 577 (Fla. 
2001), reviewed a decision of the 
Second District Court of Appeal 
which, citing Moser, held that since 
the arbitration award did not specify 
the theory on which the claimant 
prevailed, the trial court lacked the 
authority and did not have a basis 
upon which to grant attorneys’ fees. 
The Florida Supreme Court held 
that the trial court must remand the 
matter to the arbitration panel for 
the purpose of resolving the theory 
under which the claimant prevailed, 
or the panel must otherwise indicate 
clearly whether the claimant pre- 
vailed on a theory that would per- 
mit the trial court to award fees. 
Thereafter, the circuit court may deter- 
mine the fee issue in accord with the 
finding of the arbitrators .... We con- 
clude that to the extent that knowledge 
of the basis of an award is necessary for 
the subsequent determination of entitle- 
ment to attorneys’ fees, an award with- 
out basis is per se inadequate and sub- 
ject to correction by the trial court. Moser 
v. Barron Chase Securities, Inc., 783 So. 
2d 231, 236-37 (Fla. 2001). 

Kesler, 794 So. 2d at 578 (emphasis 
added). 

The Kesler opinion seems to stand 
for the proposition that an award 
must contain written findings of the 
underlying facts or bases, as well as 
identification of the legal theory on 
which the claimant prevails when 
there is an attorneys’ fee issue. 

The Florida Supreme Court re- 
manded Moser to the Second District 
for further proceedings based on its 
April 5, 2001, decision and made it 
clear that since the arbitration 
panel had used an indirect method 
of signaling to the trial court that 
the claimant was entitled to attor- 
neys’ fees, it was now the trial 
court’s duty to determine entitle- 
ment to and amount of attorneys’ 


x 
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fees. The Second District in Moser 
set down two guidelines which it 
directed the trial court to follow in 
reconsidering the issue: 

1) The trial court could only grant 
interest on the attorneys’ fee award 
commencing on the date that the 
trial court initially determined en- 
titlement to the fee. Since the cir- 
cuit court and not the arbitration 
panel had jurisdiction to determine 
entitlement to attorneys’ fees (ab- 
sent contrary agreement by the par- 
ties), interest on any attorneys’ fees 
awarded could not date back to the 
date of the arbitration award. 

2) More interestingly, the new 
attorneys’ fee award entered by the 
trial could not include attorneys’ fees 
generated by litigating the amount 
of reasonable attorneys’ fees. The 
award could include attorneys’ fees 
generated in litigating the entitle- 
ment to fees. 794 So. 2d 649 (2d DCA 
2001). 


The Central Issue 

The critical issue that the Moser 
and Kesler cases have created in the 
authors’ opinion is the prospective 
effect that they could, and most 
likely will, have on the finality of 
both federal and state arbitration 
awards. Under Florida law, a seri- 
ous issue exists as to whether a 
panel’s “manifest disregard” of state 
or federal law constitutes a basis for 
the appeal of an award. To date, the 
Florida Supreme Court has not in- 
dicated whether the reasoning of 
Montes v. Shearson Lehman Bros, 
Inc., 128 F.3d 1456 (11th Cir. 1997), 
would apply to a state arbitration 
case. 

One reason for this ambiguity is 
that until Moser and Kesler were 
decided, nothing in the law required 
arbitrators to render a reasoned 
opinion. Consequently, without a 
reasoned opinion, there was no ba- 
sis on which attorneys could deter- 
mine whether the arbitration panel 
“manifestly disregarded” the law in 
reaching its decision. However, with 
Moser and Kesler mandating rea- 
soned opinions in all cases were at- 
torneys’ fee issues arise (which will 
most likely be the case in a major- 
ity of arbitrations given: 1) The new 


F.S. §57.105 which liberalizes the 
ability of attorneys to make claims 
for attorneys’ fees in litigation; and 
2) the fact that a careful attorney 
will want to find every possible 
means to include a claim for fees in 
the arbitration proceeding), a ma- 
jority of arbitration decisions will 
now have to be reasoned opinions. 
Therefore, sooner or later, an ag- 
grieved attorney will ultimately 
seek to have the Florida Supreme 
Court determine whether the “mani- 
fest disregard” doctrine applies to 
Florida arbitration cases. 

Given the language of Moser and 
Kesler, it seems logical that the 
Florida Supreme Court is destined 
to apply the “manifest disregard” 
doctrine in Florida. The result could 
very likely be a significant rise in 
appeals of arbitration cases, since 
clever attorneys can always craft a 
reasonable argument that the arbi- 
trators’ adverse decision came about 
as a result of the “manifest disre- 
gard” of Florida law, or whatever 
law the parties agree should govern 
the arbitration. The Moser and 
Kesler decisions, when fused with 
the “manifest disregard of the law” 
doctrine, will result in a fundamen- 
tal change in one of the most sig- 
nificant advantages or reasons for 
parties to utilize arbitration as an 
alternative dispute resolution ve- 
hicle. 

The following discussion of the 
“manifest disregard” doctrine in fed- 
eral arbitration cases and the ap- 
pealability of Florida arbitration 
cases should help to illustrate the 
foregoing dilemma. 


Manifest Disregard 

The “manifest disregard of the law 
doctrine” and the theory that arbi- 
tration awards which are contrary 
to public policy should be vacated 
have been accepted in the federal 
courts.® 

In Montes, the 11th Circuit stated 
that, in addition to the four statu- 
tory grounds for vacatur, there are 
two additional nonstatutory bases 
on which an arbitration award may 
be vacated. “First, an arbitration 
award may be vacated if it is arbi- 
trary and capricious. ... Second, an 


arbitration award may be vacated 
if enforcement of the award is con- 
trary to public policy.” 128 F.2d at 
1458. In Montes, the employee sued 
the brokerage firm for overtime pay 
pursuant to the Fair Labor Stan- 
dards Act (FLSA). Shearson’s attor- 
ney specifically argued to the arbi- 
tration panel that they should 
disregard the FLSA and make an 
“equitable” decision. The 11th Cir- 
cuit held that 

It is certainly true that parties can es- 
tablish the parameters of the arbitration 
explicitly in their agreement. When a 
claim arises under specific laws, how- 
ever, the arbitrators are bound to follow 
those laws in the absence of a valid and 
legal agreement not to do so.° 

The 11th Circuit quoted the US. 
Supreme Court in Gilmer v. Inter- 
state /Johnson Lane Corp., 500 U.S. 
20, 26 (1991), which quoted 
Mitsubishi Motors Corp. v. Soler 
Chrysler-Plymouth, Inc., 473 U.S. 
614, 628 (1985) that: “[bly agreeing 
to arbitrate a statutory claim, a 
party does not forego the substan- 
tive rights afforded by the statute; 
it only submits to their resolution 
in an arbitral, rather than a judi- 
cial forum.” Montes, 128 F.2d at 
1459-1460. 

In Bowles Financial Group, Inc. 
v. Stifel, Nicolaus & Company, Inc., 
22 F.3d 1010 (10th Cir. 1994), the 
Tenth Circuit made it clear that 
{elrrors in the arbitrator’s interpretation 
of law or findings of fact do not merit 
reversal under this standard (the Fed- 
eral Arbitration Act), although we have 
recognized grounds to reverse an 
arbitrator’s decision based on manifest 
disregard of the law.'° (Emphasis added) 

However, as explained in 
Dawahare v. Spencer, 210 F.3d 666 
(6th Cir. 2000), arbitrators are not 
required under the Federal Arbitra- 
tion Act to explain their decisions. 
“If they choose not to do so, it is all 
but impossible to determine 
whether they acted with manifest 
disregard for the law.”"' According 
to the Dawahare decision, “An arbi- 
tration panel acts with manifest dis- 
regard when 1) the applicable legal 
principle is clearly defined and not 
subject to reasonable debate; and 2) 
the arbitrators refused to heed that 
legal principle (citing Merrill Lynch, 
Pierce, Fenner & Smith, Inc. v. 
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Jaros, 70 F.3d at 421 (6th Cir. 
1995)). An arbitrator’s interpreta- 
tion of the law is not “manifest dis- 
regard of the law.” 

The “manifest disregard of the 
law” doctrine was first applied in the 
U.S. Supreme Court case of Wilko 
v. Swan, 346 U.S. 427 (1953), 
based on the theory that when the 
arbitration panel fully understands 
the law that governs the case before 
the arbitrators, the arbitrators can- 
not intentionally ignore the law in 
rendering their award. Astute attor- 
neys may be able to argue that the 
reasoning in Wilko should necessar- 
ily apply to all proceedings under 
the Florida law, as well as under the 
Federal Arbitration Act. After all, if 
the “manifest disregard of the law” 
doctrine in Wilko is not applied to 
all arbitrations, then theoretically 
arbitrators need only consider the 
applicability of a given law when both 
parties have agreed that a specific law 
will apply to the arbitration. 

For example, in George Watts & 
Son, Inc. v. Tiffany and Co., 248 
F.3d 577 (7th Cir. 2001), the Sev- 
enth Circuit stated that since the 
parties had not specified that their 
dispute was to be resolved under the 
Wisconsin Fair Dealership Law, the 
arbitrator did not have to consider 
whether the award of attorneys’ fees 
and costs was mandatory or permis- 
sive under the Wisconsin Fair Deal- 
ership Law. The arbitrator had no 
obligation to even consider the 
award of attorneys’ fees under this 
law. 

If, in Moser, the claimant and the 
respondent had not expressly agreed 
that any specific law or legal theory 
applied to the controversy, or sim- 
ply agreed that Florida law applied 
without citing a specific law, then 
the arbitrators would not be bound 
to make any award pursuant to any 
specific legal theory. Rather, the 
arbitrators could just exercise their 
“equitable” powers. However, the 
Moser court made the blanket proc- 
lamation that, in all multi-claim 
cases, regardless of the agreement 
of the parties as to what law or laws 
would govern the arbitration, the 
panel was obligated to identify the 
legal theory or basis on which the 


claimant prevailed when there was 
a request for attorneys’ fees. This 
grafts onto the arbitration process 
the “manifest disregard of the law” 
doctrine since it requires identifica- 
tion of the applicable law. Presum- 
ably, then, once a panel has found 
that a claimant has recovered pur- 
suant to a specific legal theory, the 
panel understands and compre- 
hends that law and has applied the 
facts of the arbitration proceeding 
to the law. This, then, opens up un- 
favorable awards to attack under 
the “manifest disregard of the law” 
doctrine. 


Appeal of Awards Under 
the Florida Arbitration Code 
The Florida Arbitration Code, F:‘S. 
Ch. 682.13 (2000), closely resembles 
the Federal Arbitration Act. The 
Florida Arbitration Code provides 
that a court shall vacate an arbitra- 
tion award when: a) The award was 
procured by corruption, fraud, or 
other undue means; b) there was 
evident partiality by an arbitrator 
appointed as a neutral, or corrup- 
tion in any of the arbitrators or 
umpire, or misconduct prejudicing 
the rights of any party; c) the arbi- 
trators or the umpire in the course 
of their jurisdiction exceeded their 
powers; d) the arbitrators or the 
umpire in the course of their juris- 
diction refused to postpone the hear- 
ing upon sufficient cause being 
shown therefor, or refused to hear 
evidence material to the contro- 
versy, or otherwise so conducted the 
hearing contrary to the provisions 
of F.S. §682.06 (rules of procedure 
unless otherwise provided by agree- 
ment or other provision of the par- 
ties), as to prejudice substantially 
the rights of a party; e) there was 
no agreement or provision for arbi- 
tration subject to this law, unless 
the matter was determined in pro- 
ceedings under F.S. §682.03, and 
unless the party participated in the 
arbitration hearing without raising 
the objection. The Florida Arbitra- 
tion Code goes on in §682.13 to state: 
“(T]he fact that the relief (in the ar- 
bitration award) was such that it 
could not or would not be granted 
by a court of law or equity is not 


80 THE FLORIDA BAR JOURNAL/OCTOBER 2002 


ground for vacating or refusing to 
confirm the award.” (Emphasis 
added). 

It has long been acknowledged by 
the Florida courts that “[a] high de- 
gree of conclusiveness attaches to an 
arbitration award because the par- 
ties themselves have chosen to go 
this route in order to avoid the ex- 
pense and delay of litigation.” 
Johnson v. Wells, 72 Fla. 290, 73 So. 
188 (Fla. 1916). “The arbitrator is 
the sole and final judge of the evi- 
dence and the weight to be given to 
it.” Bankers & Shippers Insurance 
Company v. Gonzalez, 234 So. 2d 
693 (Fla. 3d DCA 1970). “The pro- 
ceedings before an arbitrator are not 
generally to be examined by the 
court for the purpose of determin- 
ing how the arbitrator arrived at his 
award.” Weeki Wachee Orchid Gar- 
dens v. Florida Inland Theatres, 239 
So. 2d 601 (Fla. 2d DCA 1970). 

The court in Affiliated Marketing, 

Inc. v. Dyco Chemical & Coatings, 
Inc., 340 So. 2d at 1243 (Fla. 2d DCA 
1976), opined that just because the 
evidence presented to the arbitrator 
would have been insufficient to sup- 
port a judgment in a civil court, this 
alone would not be sufficient 
grounds for vacating an arbitration 
award. 
The point is that the parties were not in 
a court of law. When the parties agreed 
to arbitration, they gave up some of the 
safeguards which are traditionally af- 
forded to those who go to court. One of 
these safeguards is the right to have the 
evidence weighed in accordance with le- 
gal principles. 

Finality of arbitration awards has 
been assured by the narrow statu- 
tory grounds on which Florida arbi- 
tration awards can be vacated and 
the fact that the standard arbitra- 
tion award was “bare bones. It told 
the parties exactly who won and in 
what amount and ways, but said 
little or nothing directly about why 
the decision came out the way it 
did.”'’ Full, reasoned opinions, some 
with findings of fact and conclusions 
of law, were not common, and gen- 
erally were not favored by arbitra- 
tors so as to prevent the appeal of 
their award. Moser and Kesler no 
longer leave the option open to the 
arbitrators to render a “bare bones” 
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award in the majority of cases, that 
is, where there is a request for the 
award of attorneys’ fees. 

While the ardor for arbitration 
among members of the Bar is not 
great, counsel should consider the 
foregoing factors as well as the ben- 
efits of voluntary arbitration and 
discuss them with their clients. 
More importantly, since, as stated 
above, many business contracts now 
contain clauses which mandate ar- 
bitration of disputes arising out of 
the contract, as well as the numer- 
ous federal and state statutes which 
require arbitration to resolve dis- 
putes arising under such statutes, 
it is important for counsel to become 
more familiar with arbitration pro- 
cedures and be aware of some of the 
following practice tips when in- 
volved in an arbitration. 

Any attorney faced with the 
prospect of becoming involved in 
an arbitration matter or actually 
involved in one must be sure that 
he or she knows exactly what pro- 
cedural rules or substantive law 
will govern the arbitration. If at- 
torneys are not aware of what rules 
and law govern the arbitration, 
they cannot adequately prepare for 
handling the arbitration. Arbi- 
tration may provide the opportu- 
nity for the attorneys to craft their 
own procedures, or to agree to fol- 
low certain procedural rules, and 
ordinarily the arbitrators are will- 
ing to accommodate the stipulation 
of the parties. 

The attorney must make certain 
to know exactly what is the author- 
ity of the arbitrator. The careful at- 
torney should clarify at the begin- 
ning and the end of the arbitration 
exactly what issues he expects the 
arbitrators to decide. Since arbitra- 
tors generally do not limit demon- 
strative evidence, counsel should 
take advantage of the power of de- 
monstrative evidence, which is of- 
ten more convincing than argument 
of counsel or other documentary evi- 
dence. Attorneys should brief all le- 
gal issues, and supply the arbitra- 
tors with copies of all legal 
authorities that are cited as a basis 
for their argument. 

Some arbitrators are not attor- 


neys, and even attorney/arbitrators 
ordinarily do not research the 
sources cited in the briefs. If coun- 
sel wants the arbitrators to read 
something, then counsel should pro- 
vide it to the arbitrators in legible 
form. Additionally, if you have made 
the law clear to the arbitrators and 
they intentionally disregard the 
law, you may have created grounds 
for appeal of the award on the basis 
of “manifest disregard of the law.” 

Ask for a preliminary hearing 
with the arbitrators to develop a 
schedule and hearing dates that are 
convenient for you, your clients, and 
your witnesses. Remember that ar- 
bitrators want to hear your case and 
if you need a continuance, make 
sure to provide a reasonable basis 
for this request. If the hearing must 
be continued due to client illness, 
provide documentation of your 
client’s illness to the arbitrators so 
that credibility is maintained. Also, 
make sure that the request for con- 
tinuance is made within a reason- 
able time before the final hearing, 
absent a medical emergency, other- 
wise it may not be possible logisti- 
cally for the arbitrators to make a 
fair determination before the com- 
mencement of the hearing. 

Last minute requests for continu- 
ances which could have been made 
earlier will most certainly rankle the 
arbitrators who think that you are 
treating the arbitration process as a 
stepchild to a judicial proceeding. 

If your client can afford to hire a 
court reporter, hire your own re- 
porter. Although many arbitrators 
tape the arbitration sessions, the 
quality of the recording is often poor. 
Remember that arbitrators can and 
will negotiate the amount of their 
fees. Make sure that you know 
clearly what the arbitrators will 
charge and whether there will be 
charges for study, travel, or other 
expenses. Know what the bases are 
for appealing an unfavorable award, 
so you can best advise your client in 
the event that your client is un- 
happy with the arbitration award. 


Conclusion 
While it may be argued that this 
should not present a problem, but 


only provides additional rights for 
litigants in arbitration, the “mani- 
fest disregard of the law” doctrine, 
reviewed in conjunction with 
Moser and Kesler, requires a rea- 
soned opinion with findings of fact 
and law in any case involving at- 
torneys’ fees. This opens a 
Pandora’s box. 

For example, in Halligan v. Piper 
Jaffray, Inc., 148 F.3d 197 (2d Cir. 
1998), cert. denied, 526 U.S. 1034 
(1999), the Second Circuit reversed 
an arbitration award by applying 
the “manifest disregard doctrine.” 
The Second Circuit found that, 
where the plaintiff presented 
“strong evidence that he was fired 
because of his age” the arbitration 
panel’s failure to award relief on the 
ADEA claim showed manifest dis- 
regard by ignoring “the law or the 
evidence or both.” 

The Second Circuit came to this 
conclusion, even though the arbitra- 
tors in Halligan did not give writ- 
ten reasons in support of their 
award. Halligan holds that, absent 
a written opinion supporting the ar- 
bitration decision, a reviewing court 
which believes that the evidence 
compels a different result can upset 
the arbitration award on the 
grounds of manifest disregard of the 
law. Thus, the “manifest disregard 
of the law” standard of review, 
which can now be more universally 
applied as a result of Moser and 
Kesler, will likely lead to an in- 
creased plenary review of arbitra- 
tion awards, both as to the law and 
the facts. 

This will result in two related det- 
rimental blows to arbitration as a 
favored alternative dispute resolu- 
tion method. It will expand the 
length of time it will take to conclude 
the dispute, since the finality of the 
arbitration will have to include the 
appellate process, which has proven 
in normal judicial proceedings to 
substantially increase the length of 
time it takes to resolve a dispute. It 
will substantially increase the cost 
of arbitration. Not only will arbitra- 
tion costs have to contemplate the 
determination of entitlement and 
amount of fees in the trial court and 
the possible cost involved in the ap- 
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pellate process, but members of the 
Bar, as well as the arbitrators, now 
will have to make arbitration pro- 
ceedings more closely resemble a 
judicial proceeding. 

Rulings, evidence, and procedures 
ordinarily treated informally in an 
arbitration proceeding will have to 
be carefully adhered to so that the 
litigants are protected by preserv- 
ing errors that can be utilized on 
appeal. In short, to protect them- 
selves and their clients, lawyers will 
be burdened with trying an arbitra- 
tion case in a manner similar to a 
judicial proceeding. If the unfortu- 
nate result of the Moser decision and 
its progeny is to make arbitration 
simply an appendage to the judicial 
process, then the benefits of simplic- 
ity, informality, and expedition of 
arbitration will be lost. O 


' Some of the other benefits of arbi- 
tration are: a) a more speedy process; 
b) parties have a role in selecting the 
arbitrators; c) arbitrators can be se- 
lected based upon their expertise; and 
d) arbitration is a more informal and 
simplified process. George H. Fried- 
man, Securities Arbitration: Still Ef- 
fective as the Millennium Dawns, 10 
THE WoRLD ARBITRATION AND MEDIATION 
Report 5 (May 1999). 

2 In Circuit City Stores, Inc. v. Saint 
Clair Adams, 532 U.S. 105 (2001), the 
Court held that Section One of the 
Federal Arbitration Act, which ex- 
cludes from the act certain contracts 
of employment, excludes from arbitra- 
tion only disputes related to transpor- 
tation workers. Therefore, since re- 
tailer Circuit City Stores’ employment 
application mandated arbitration of 
employment disputes, an employee 
was required to arbitrate all tort 
claims and claims asserted under the 
California Fair Employment and 
Housing Act pursuant to the arbitra- 
tion clause in his or her employment 
contract. While lending support to the 
enforceability of arbitration clauses in 
employment contracts, the U.S. Su- 
preme Court has also held that such 
arbitration clauses do not prevent the 
EEOC from pursuing victim-specific 
judicial relief, such as back pay, rein- 
statement, and damages, in an ADA 
enforcement action alleging that the 
employer violated Title I of the Ameri- 
cans With Disabilities Act of 1990. 
Equal Employment Opportunity Com- 
mission v. Waffle House, Inc., 534 U.S. 
279 (2002). 

* John W. Cooley, THE ARBITRATOR’S 
Hanpsook, National Institute for Trial 


Advocacy (1998). 

4 Justice William Rehnquist has sup- 
ported the notion that, with regard to 
certain disputes, a quick and expedi- 
tious resolution is paramount: “At 
least in situations like sports events, 
where all of the evidence takes place 
right on the scene, and occurs in a 
matter of seconds, this system (of us- 
ing a cadre of competent officials who 
understand the rules and do their best 
to follow the play) seems not only ad- 
equate but necessary.” Chief Justice 
Rehnquist emphasized the importance 
of closure in resolving disputes, and 
quoted Justice Brandeis who said that 
“with respect to most matters, it is 
better that they be decided than that 
they be decided right.” William 
Rehnquist, A Jurist’s View of Arbitra- 
tion, DispUTE RESOLUTION TiMEs, April- 
June 2001, American Arbitration As- 
sociation Reprint of Address 
(February 8, 1977). 

5 THE ARBITRATOR’S MANUAL, January 
2001, published by the Securities In- 
dustry Conference on Arbitration con- 
tains the following quote by Domke on 
Aristotle: “Equity is justice in that it 
goes beyond the written law. And it is 
equitable to prefer arbitration to the 
law court, for the arbitrator keeps eq- 
uity in view, whereas the judge looks 
only to the law, and the reason why 
arbitrators were appointed was that 
equity might prevail.” 

6 Moser, 783 So. 2d at 233-34. 

7 After Moser the Southeast Re- 
gional Office of the NASD Dispute 
Resolution, Inc., reversed its view by 
distributing to all arbitrators ap- 
pointed to panels the following memo- 
randum: “Attached is a copy of a 
Florida Supreme Court Opinion. In 
this opinion, the court held ‘that 
where a party brings claims in arbi- 
tration based upon several theories, 
one or more of which provide for re- 
covery of attorneys’ fees, the arbitra- 
tion award must specify the theory 
under which the claimant prevailed, 
or otherwise clearly indicate whether 
the claimant has prevailed on a theory 
that would permit the trial court to 
award fees.” 

8 These two bases for vacating an ar- 
bitration award are in addition to the 
bases set forth in the Federal Arbitra- 
tion Act, 9 U.S.C. §10 (1992). The Fed- 
eral Arbitration Act limits the grounds 
on which an arbitration award can be 
vacated to the following four grounds: 
1) where the award was procured by 
corruption, fraud, or undue means; 2) 
where there was evident partiality or 
corruption in the arbitrators, or any 
of them; 3) where the arbitrators were 
guilty of misconduct in refusing to 
postpone the hearing, upon sufficient 
cause shown, or in refusing to hear 
evidence pertinent and material to the 
controversy, or of any other misbehav- 
ior by which the rights of any party 
have been prejudiced; 4) where the 
arbitrators exceeded their powers, or 
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so imperfectly executed them that a 
mutual, final, and definite award 
upon the subject matter submitted 
was not made. 

® Montes, 128 F.3d at 1459. 


' See also Sunpoint Securities v. 


Mary K. and Doris Porta, 192 FRD 71 
(MD. U.S.D.C. March 31, 2000). 

" Dawahare, 210 F.3d at 669. 

2 Wilko, 346 U.S. 427 (1953), over- 
ruled on other grounds by Rodriguez 
de Quijas v. Shearson/American Ex- 
press, Inc., 490 U.S. 477 (1989). 

13 Edward J. Costello, ADR: Virtue or 
Vice?, DispUTE RESOLUTION J. 62 (May 
1999). 

‘4 In Gallardo v. Scott, 2002 Fla. App. 
Lexis 10670, decided on July 26, 2002, 
the Fifth DCA reviewed a case where 
the trial court ordered the parties to 
nonvoluntary, nonbinding arbitration. 
However, the trial judge said that in 
doing so, he was not aware of either 
the statute (FLA. Star. §44.103 (1999)), 
or the Florida Rule of Civil Procedure 
(Rule 1.820) which applied. Appar- 
ently, counsel for the appellants did 
not know the rule or statute that ap- 
plied either. Because of the defects in 
the proceeding, the Fifth District 
Court of Appeal refused to bind the 
parties to the arbitrators’ award. 


Frank Nussbaum, of counsel to 
Sinclair, Louis, Heath, Nussbaum & 
Zavertnik, P.A., Miami, thanks Paul A. 
Louis and John L. Zavertnik for their 
contributions to this article. Mr. 
Nussbaum received his J.D. from the 
University of Miami and his LL.M. from 
the University of Miami in international 
law. He is a certified civil and family 
mediator in the circuit court and certi- 
fied as a mediator in the U.S. District 
Court for the Southern District of 
Florida. He is an arbitrator with the 
NASD and the American Arbitration 
Association. 

Meah Rothman Tell is a former 
adjunct professor at Nova Southeastern 
University, School of Social and Sys- 
temic Studies, Department of Dispute 
Resolution. She received her J.D. from 
Columbia University in 1976, and her 
M.B.A. from the Columbia University 
School of Business Administration in 
1977. She is a certified civil and family 
mediator in the circuit court and certi- 
fied as a mediator in the U.S. District 
Court for the Southern District of 
Florida. She is an arbitrator with the 
NASD and the American Arbitration 
Association. 

This column is submitted on behalf 
of the General Practice, Solo and Small 
Firm Section, Jack W. Bettman, chair, 
and David A. Donet, editor. 


Bok 
: 
| 
‘ 
| 


The Wailing Wind 
by Tony Hillerman 
Reviewed by C. D. Rogers 

Even the title The Wailing 
Wind—of Tony Hillerman’s best- 
selling, fifteenth mystery featuring 
the crime-solving Navajos Joe 
Leaphorn and Jim Chee—contains 
the puzzle: what, where, when, who, 
and so what? But aren’t we lawyers 
known for solving puzzles? 

The narrative starts with Officer 
Bernadette Manuelito discovering a 
dead body in a pickup truck block- 
ing the path “up the bottom of the 
dry wash.” What happened? In seek- 
ing Hillerman’s clues, we compete 
with the Navajo protagonists to 
solve the homicide. 

They, however, hold the advan- 
tage until we rediscover the impor- 
tance of setting: the contemporary 
Navajo Indian Reservation in the 
corners of Arizona and New Mexico. 
The detailed maps (within both 
front and back covers) contain clues 
to both solution and recognition of 
a society’s influences on legal con- 
cepts. Leaphorn and Chee know the 
geographical site of the seeds on the 
dead man’s shoes, the Spanish leg- 
ends of the lost gold mine (The 
Golden Calf), and the Indian ways 
(diversity of both culture and per- 
ception). For example, the reluc- 
tance to be a witness comes from the 
Navajos’ belief that incarceration is 
useless. Instead, they diagnose the 
cause and provide the curing cer- 
emony “to bring back health and 
harmony.” The Navajos (without the 
written language to preserve their 
culture) also respect the spoken 
word so much they never interrupt 
a speaker. Similarly, in asking ques- 
tions, the Navajo way is respected: 
Rituals exist in human relation- 
ships. Regard for time differs from 
our “court-house rush.” 

Those who have followed 
Hillerman’s “way” through two-dozen 
or-more books find the most clues 
in this latest novel in the character- 


Books 


ization of Leaphorn, now mentor to 
the younger Chee. Both become ex- 
perts in understanding the relation- 
ship of the past and the present and 
of using this understanding to mas- 
ter the present. Hillerman 
(tonyhillermanbooks.com) shares 
the roots of both characters: When 
a reporter, he met a Texas sheriff 
whom he developed into Leaphorn. 
“He was smart, he was honest, he 
was wise and humane in his use of 
police powers—my idealistic young 
idea of what every cop should be but 
sometimes isn’t.” Later, Hillerman 
needed the character Chee, “a mix- 
ture of a couple of hundred of those 
idealistic, romantic, reckless young- 
sters I had been lecturing at the 
University of New Mexico, with 
their yearnings for Miniver 
Cheever’s ‘Days of Old’ modified into 
his wish to keep the Navajo Value 
System healthy in a universe of con- 
sumerism.” 

One clue offers false hope: The 
female officer Bernadette discovers 
the homicide and seeks its solution. 
Finally, an equal female officer? 
Hillerman, however, retains his ste- 
reotype of the beautiful but less- 
competent female officer with a ro- 
mantic attraction to Chee. In all 
fairness, however, the author has 
Chee retell a sexist Zufi legend: Two 
hunters rescued a dragonfly that 
granted each one wish. “One wished 
to be the smartest man in the world. 
The dragonfly said, ‘So you shall be.’ 
But the second hunter wanted to be 
smarter than the smartest man in the 
world. ... So the dragonfly converted 
the second hunter into a woman.” 

Although Hillerman creates cred- 
ible characters and masters region- 
alism, above all he knows how to tell 
a story. It’s worth a read—if only to 
find the clues to both homicides and 
title, The Wailing Wind. 

The Wailing Wind sells for $25.95, 
hard copy, 232 pp. 


C. D. Rogers is a member of The Florida 
Bar. 


How to Leave a 
Legacy for Your Pet 
by Peggy R. Hoyt 

Have you ever wondered what 
would happen to your pet if some- 
thing happened to you? All My Chil- 
dren Wear Fur Coats — How to Leave 
a Legacy for Your Pet by Florida Bar 
member Peggy Hoyt addresses all of 
the issues related to estate planning 
for pets and ways to memorialize 
and cope with the loss of a pet. 

Surveys report there are more 
than 140 million pet dogs and cats. 
These figures do not include the 
millions of horses, birds, reptiles, 
and other pets. Yet few owners have 
done anything to ensure the long- 
term care of their pets in the event 
they are unable to provide for their 
pets personally. 

In many states, simply making a 
will or a trust that includes pets may 
not be sufficient. Many states do not 
recognize provisions that attempt to 
provide for pets. Therefore, it is criti- 
cal to evaluate all of the possible plan- 
ning options. 

Each year additional states adopt 
legislation permitting pets to receive 
testamentary gifts (at death) from 
their owner. Historically, gifts to 
pets have failed for two reasons: 1) 
The gift violates the rule against 
perpetuities that requires a trust to 
have a finite life measured in hu- 
man terms; and 2) the gift is deemed 
only an honorary trust and not en- 
forceable. 

When planning for pets these is- 
sues must be considered. Other im- 
portant issues include the identifi- 
cation and compensation of a 
caregiver for the pet; whether the 
caregiver will also administer the 
trust assets; long-term care; and the 
ultimate beneficiary of the assets. 

To order a_ copy, visit 
www.legacyforyourpet.com or con- 
tact The Law Offices of Hoyt & 
Bryan, LLC, 251 Plaza Drive, Suite 
B, Oviedo 32765; 407/977-8080, 
phone; Web site www. hoytbryan.com. 
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“Let’s Play Hooky” 


Florida’s Southwest Coast 
Magnolia Share 
BED & BREAKFAST fee ing. ae 
Sailfish* 
Dolphin*wahoo*Bonefish* Tuna & 
: us at 
! vate, beachfront retreat, complete 
Tarpon Flats Island 
v with 45 holes of championship golf, 
A grand, historic estate circa 1926, Destlnation § Marina 38 tennis courts, superb dining, supervised Kids’ 
in beautiful downtown Mount Dora Anda enjoy the ultimate Klub and luxury suites with private balconies. 
flyfishing experience. 
We cater to couples that need a You'll Love our Old Key West-style ~¥; al 
“Brief Break’ ~ Do you know any?? accommodations with its elegant { 
furnishings and fantastic view. 
Toll Free: (800) 776-2112 Just minutes from the trophy 
Website: http;//Magnoliainn.net producing Bonefish flats of Key Largo, Luxury Suites 
E-mail: Info@Magnoliainn.net the famous Back Country of Florida Bay 
aud the spectacular Atlantic Ocean. 129 
Magnolia Onn Or, just relax on our private white sand 
347 E. Third A beach. ALL of this and just 1O steps (600) 237-8821 
Mount Dora, Florida 32757 from your veranda. ay 
| 305-453-1313 * 866-546-0000 
Magnolia Oman 
lik FAX 305-453-1305 *Rates are per suite, per night Sunday-Thursday 


AT RULY 
| FGENDARY RESORT. 


EMBASSY SUITES 
In 1913, this mountain resort made HOTEL® 
history for its attention to comfort 
d breathtaking views. 
legend Enjoy The upscale Accommodations of 
*510 rooms * 50,000 sq. ft. of meeting space The Embassy Suites Orlando Downtown T k . Th 
*Wonderful dining & amenities Located in the Central Business a g a trip to g 
*18-hole championship golf 
*Spa opening 2000 District of Downtown Orlando. 
*Newly expanded, state-of-the-art Only 10 miles from Orlando International 
Sports Complex 


Airport and in walking distance of the 
Federal Buildings and Orange County 


Florida Bar’s 


s 
s Court House. Located across from Lake website and See 
The Grove Park Inn Resort Eola, The Embassy Suites Orlando 
A TRULY LEGENDARY RESORT , i 
Downtown offers two-room suites, 
MOBIL FOUR STAR, AAA FOUR DIAMOND 


9 
complimentary full cooked to order what S happening 
For information, contact (800)438-5800 breakfast, Manager’s Reception and . 
in the world of 
Stay between 
September | - November 30, 2002 and 
*Call 1-800-609-3339 and ask for 
“The Florida Bar” rate. 
Orlando, Florida 32801 


complimentary shuttle to the courthouse. 
receive Hilton HHonors Florida law. 
Double Points. 
19] East Pine Street 
*Subject 10 availabiliry 


‘www. flabar.org_ 
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Te advertise i in 


Bruce Mellinger 
(850) 561-5687 


American Heart 
Associatione 


Fighting Heart Disease and Stroke 


JOIN THE FIRM. 


EXERCISE. 


language and hearing 
problems often 
stand out in class. 


Students who seem withdrawn and 
uninterested in school may have 
problems learning caused by a 
communication disorder. Which is 
why it’s so important to identify 
communication problems early and 
get the needed support. When you do, 
many children can improve their 
learning and literacy skills and go on 
to succeed in school. 


AMERICAN 
‘/SPEECH- LANGUAGE: 
HEARING 

ASSOCIATION 
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Expert Witness Testimony 
For insurance-Based Litigation 


Insurance Metrics Corporation 


Specializing in: 
insurance and workers compensation, 
industry and regulatory standards, rate-making, 
unfair trade practices, antitrust, damages and more 


Bill Hager, President 561-995-7429 


Former Insurance Commissioner 
Former NCCI CEO www. expertinsurancewitness. com 


— Ltd. 


medical expert testimony in medical malpractice, personal injury é disability claims 


Med Witness provides quality medical 
experts in any field of health care 


HEALTH CARE AUDITORS. INC. 


MEDICAL EXPERT TESTIMONY SERVICES 


CONSULTATIVE EXPERTS 
TO THE MEDICAL-LEGAL COMMUNITY 


MEDICAL/DENTAL MALPRACTICE EXPERTS 


FREE TEAM PREVIEW: for merit, causation and liability. We shall confer with you in great 
detail the intimate clinical issues and standards of care (lab slip by lab slip if necessary) 
before you capitalize ANY expert fees. We shall be BRUTALLY CANDID if causation or 
liability is poor. 

FREE WRITTEN REPORT: To indemnify your firm should case be unworthy of pursuit. 


WE HAVE SUCCESSFULLY COMPLETED OVER 15,000 CASES FOR 
5,000+ FIRMS SINCE 1986. 


OUR BOARD CERTIFIED EXPERTS WORK CLOSELY WITH YOU TO 
MAXIMIZE RECOVERY. SPECIAL FINANCE ALTERNATIVES AVAILABLE. 


STAT-STAT EXPERT AFFIDAVITS SUPER RUSH. 


Toll Free 1-877-390-HCAI 


Call (727) 579-8054 
Fax (727) 573-1333 
We are pleased to receive your calls. 


HCAI: Health Care Auditors, Inc. 
13577 Feather Sound Drive 
Bldg. II, Suite 190 
Clearwater, Florida 33762-5552 
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ed ic? Last month we 
to our 


phone ringing lik 
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Forensic Document Examiner/Handwie 
ing Expert: Don Quinn, 6860 Beach Boulevaim 
Jacksonville, FL 32216, (904) 721-3434. Th 
years experience in Federal and State Crime 
Laboratories. Qualified in Federal and State 
courts. Retired FDLE Document Examiner. 


= Certified Forensic Document Exami 
Thomas Vastrick, 380 S. State Road 434,Sui 
1004-132, Altamonte Springs, FL 32714. (8 
544-0004. Formerly with U.S. Postal Inspect 
Service Crime Lab. Over 24 yrs. Experience 
ABFDE Certified (former Board Director.) Co 
qualified throughout southeast. 


Law Enforcement & Securi 


@ Lou Guasto Law Enforcement & Sec 
Expert Witness. Retired Police Chief with tw 
six years of Law Enforcement experience. F. 
Academy graduate. University Criminal Justi 
Instructor. (954) 434-0413, 
www.EXPERTWITNESS.COM/GUASTO. 


Medical 


@ Physicians For Quality: Credible medi 
experts. Since 1986. We have Florida physi 
cians who have agreed to review your maipr. 
tice case, and if it has merit, testify for you. 
Plaintiff or Defense. 1-800-284-3627. Visit 
www.pfq.com. 
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Availability or To 
1-800-733-5342 
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E-mail: AFSASS@ 


Save 50% ong 
Resource, Ameri 
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Your Satisfaction 


iheursnce Company: 
regarding delay, claims 
ad faith, discovery violation: 
ding sinkhole claims. Call 
Merlin, 601 S. Bayshore Bivd. 

33606, (819) 226-1000, fax 


Mining Engineering 


and information reg 
Kelly Kubiak, Gu 
Ste. 800, Tampa, 
(813) 229-3692, 


& Mining Engineering Experts: Extensi 
expert witness experience, all types mining 
accidents, injuries, wrongful death, constru 
tion, trucking/rail, disputes, product liability, 
mineral property management, mineral 
appraisal for estate & tax 540-989-5727. 


information regar 
Practices, bad 


Occupational Accident 


601 Bayshore Bivd., Ste 
(813) 229-1900, fax [3 
GunnMeriin.com. 


@ OSHA and Occupational Accident Exp 

Universal Safety Associates, Inc. 
Research; Expert witness testimony; Litigation s 
1-877-544-4323 or r 002 @ kconline 
www.training-osha.com 


Premises Liability & Securi 


& Premises Liability & Security; Police 
Practices & Procedures; Wrongful death. Wil 
T. Gaut (941) 593-8033. Naples, Florida. Vi 
website: www.wtgaut.com. 


Real Estate Law 


@ James L. Mack, Board Certified Real 
Estate Lawyer with 51 years practice exclu 


ce Company: Seeking 
delay, claims handling 

iscovery violations, etc. 
erin, 601 S. Bayshore 
a, FL 33606, (813) 229- 
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Jerry Marvin, Gu 
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1000, fax (813) 22 


EXPERT WITNESS 


@ Engineering 
nents, accidents, 
processing, and 


a Wurgy. weiding, materia 


rm concerns. Deiailed 
as consultant or expert witness in real propes® 


20185 East Country Club Drive, #607, Miami 
33180, (305) 466-5519, fax (305) 682-1533, 
email: jimacklaw @ aol.com. 
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over remedies available to 
e securities account 

CO-counsel; expert witness 
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1031 EXCHANGE 


= Qualified 1031 Exchange Intermediary 
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Corrections 
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and practical experience. 
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Extractions 
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and Tactics 


_Use-of-Force.com or 
912-634-6362 


Tell them you saw it in 
the Lawyer Services 
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& COPYRIGHT SEARCHES 


TRADEMARK-Supply word and/or 
design plus goods or services. 
SEARCH FEES: 

COMBINED SEARCH - $315 
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connected with the Federal Government. 


GOVERNMENT LIAISON SERVICES, INC. ne areers.findlaw.com 
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WWW.TRADEMARKINFO.COM 
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l } Check out The Florida Bar website! 
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Med Witness 85 
Professional Safety 87 
Resort at Longboat Key 55, 84 
Rice Pugatch Robinson 

& Schiller, P.A. 9 
West 45, 87, Cover 4 


That's impossible! He left for work hours ago. 


When it comes to the rat race, | compete at the olympic level. 


JUNG 


| realize this trial is exciting, but the jury will refrain from doing the wave. 


88 THE FLORIDA BAR JOURNAL/OCTOBER 2002 


3 
= 
bo 
\" 
\\ 
\ 
4 
f 
N 
[) 
a 
5 
3 
\ 
A 
TF 
MIKE 


ALERT! | we x 


You need to find court reporters to cover nine 
depositions in eight different cities...today! 


deponet.com, the connection to finding legal support services. 


When searching for legal support services, you run into a lot of gray alert boxes — decisions you need to make 
to get your job done fast, efficient, and with professional results. Luckily, there’s one correct answer, every time — 
DepoNet. With one simple step via the phone or web, we connect you with pre-qualified legal support service 
providers anywhere in the country. In other words, when it comes to legal support service decisions, we're the 


easy solution you've been looking for — the easy way to take some stress out of your day. 


> DEPONET 


A Hobart West Company 


We Connect Professionals 


1-800-deponet | www.deponet.com 


©2002 DepoNet is a subsidary of The Hobart West Group, Inc. 


! 


Innovations from West save time, enough time to get to important 
things you might have been putting off. From research that brings 
you on point faster, to knowledge management that provides a 
head start on each new matter. Because sometimes, you have to 


make time. Differences that matter. 


Click or call www.westgroup.com 1-800-762-5272 


THOMSON 


WEST 


West - part of Thomson since 1996, 
© 2002 West Group Trademarks shown are used under license. W-105238/6-02 bringing information solutions to the iegal community. 
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